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Regulatory Enforcement and Sanctions Act 

2008 

2008 CHAPTER 13 

 

 

An Act to make provision for the establishment of the Local Better Regulation Office; for the 

co-ordination of regulatory enforcement by local authorities; for the creation of civil sanctions 

in relation to regulatory offences; for the reduction and removal of regulatory burdens; and for 

connected purposes.  

[21st July 2008]  

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent 

of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and 

by the authority of the same, as follows:–   

 

Introductory Note:  

¢ƘŜ DƻǾŜǊƴƳŜƴǘΩǎ 9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎ όǎŜŜ DŜƴŜǊŀƭ bƻǘŜΥ 9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎύ ƛƴǘǊƻŘǳŎŜ ǘƘŜ !Ŏǘ ƛƴ ǘƘŜ 

following termsτ 

άPart 1 provides for the establishment of a statutory corporation known as the Local Better 

Regulation Office ("LBRO") and makes provision about its objectives and functions; Part 2 

makes provision for more consistent and co-ordinated regulatory enforcement by local 

authorities; Part 3 provides for the introduction of a new expanded framework for 

regulatory sanctions by enabling Ministers to confer new civil sanctioning powers on 

regulators in relation to specific offences; and Part 4 provides for the introduction of a duty 

on regulators not to impose or maintain unnecessary burdens.έ 

The general theme of the Act is creating mechanisms for controlling regulatory burdens, and 

preventing over-regulation.  It is based on a number of Government reports, listed in the 

Explanatory Notes. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May 

2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά¢ƘŜ .ƛƭƭ ǿƛƭƭ ƘŜƭǇ ǘƻ ǎǘǊŜƴƎǘƘŜƴ ǊŜƎǳƭŀǘƻǊȅ ŎƻƳǇƭƛŀƴŎŜΣ Ƴŀƛƴǘŀƛƴ ŀǇǇǊƻǇǊƛŀǘŜ ǇǊƻǘŜŎǘƛƻƴǎ ŦƻǊ 

ǘƘŜ ǇǳōƭƛŎΣ ŀƴŘ ǊŜŘǳŎŜ ǊŜƎǳƭŀǘƻǊȅ ōǳǊŘŜƴǎ ŦƻǊ ŎƻƳǇƭƛŀƴǘ ƻǊƎŀƴƛǎŀǘƛƻƴǎΦέ 

Pepper v Hart Note (see General Note: Pepper v Hart):  
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In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May 

2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

άΧ ǘƘŜ .ƛƭƭ ŘƻŜǎ ƴƻǘ ŀƭǘŜǊ ǘƘŜ ŦǳƴŘŀƳŜƴǘŀƭ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ¦Y ƭŀǿ ŀƴŘ 9ǳǊƻǇŜŀƴ ƭŀǿΦ 

We recently debated the European treaty at length, and the Bill to enact it. During those 

proceedings, the relationship between European law and its jurisdiction and UK domestic 

law was also debated at length. The Bill does not alter the relationship, to which we signed 

ǳǇ ǿƘŜƴ ǿŜ ƧƻƛƴŜŘ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΦέ
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Part 1  

THE LOCAL BETTER REGULATION OFFICE  

Establishment of LBRO  

1 LBRO  

(1) The Local Better Regulation Office is established as a body corporate.  

(2) In Parts 1 and 2 it is referred to as “ LBRO” .  

(3) Schedule 1 (which makes further provision about LBRO) has effect.  

 

Introduction:  

¢Ƙƛǎ ǎŜŎǘƛƻƴ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŜ [ƻŎŀƭ .ŜǘǘŜǊ wŜƎǳƭŀǘƛƻƴ hŦŦƛŎŜΦ  ¢ƘŜ hŦŦƛŎŜΩǎ Ŏƻƴǎǘƛǘǳǘƛƻƴ ƛǎ ǇǊƻǾƛŘŜŘ ŦƻǊ 

in Schedule 1. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May 

2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

άtŀǊǘ м ǿƛƭƭ ŎǊŜŀǘŜ ŀ ƴŜǿ ǎǘŀǘǳǘƻǊȅ ǇǳōƭƛŎ ŎƻǊǇƻǊŀǘƛƻƴτthe local better regulation officeτto 

work with all parts of the system to help local authorities carry out their regulatory functions 

effectively and in line with better regulation principles. We have already established the 

LBRO as a company, and the Bill will give it statutory form, with the powers and duties that 

it needs to take its work forward. That includes a power to give guidance to local authorities 

on better regulation matters, to which those authorities will be required to have regard, as 

well as a right to advise Ministers and make proposals about the framework that central 

DƻǾŜǊƴƳŜƴǘ ǎŜǘ ŦƻǊ ǘƘŜ ǿƻǊƪ ƻŦ ƭƻŎŀƭ ŀǳǘƘƻǊƛǘƛŜǎ ƛƴ ǇǊŀŎǘƛŎŜΦέ 

Subsection (1):   

See General Note: Bodies Corporate. 

Question: How can the Bill establish a body that already exists?  Answer: The body is presently a 

registered company: that legal person is replaced by a statutory corporation (and dissolved by 

section 2).  Technically speaking, the two bodies are entirely separate as a matter of law, despite 

having the same name and despite being the same body for a number of practical purposes. 
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2 Dissolution of the LBRO company  

(1) The company limited by guarantee with registered number 6237580 and the 

company name Local Better Regulation Office (in this Part called “ the LBRO 

company” ) is dissolved.  

(2) The registrar of companies for England and Wales must strike the name of the 

LBRO company off the register of companies before the end of the period of seven 

days beginning with the day on which this section comes into force.  

(3) Schedule 2 (which makes provision relating to the replacement of the LBRO 

company by LBRO) has effect.  

 

Introduction:  

This section dissolves the Local Better Regulation Office registered company, which is replaced by 

the statutory corporation established by section 1. 

Subsection (1):   

Although there are statutory procedures for the discontinuance of registered companies, an Act of 

Parliament has the power to override them and terminate a company by simply stating that it is 

dissolved.  The result is that the company ceases to exist for all legal purposes (in the United 

Kingdom ς the effect of the proposition in relation to foreign rights and liabilities of a company 

might be less complete, but the point probably does not arise in this case). 
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Definitions  

3 ñ Local authorityò   

(1) In this Part references to a local authority in England are to any of the following–   

(a) a county or district council in England;  

(b) a London borough council;  

(c) the Common Council of the City of London;  

(d) the Sub-Treasurer of the Inner Temple and the Under-Treasurer of the Middle 

Temple;  

(e) the Council of the Isles of Scilly;  

(f) a fire and rescue authority in England (not being an authority referred to in 

paragraphs (a) to (e));  

(g) a port health authority in England (not being an authority referred to in 

paragraphs (a) to (e));  

(h) an authority established under section 10 of the Local Government Act 1985 

(c. 51) (waste disposal authorities for Greater London and metropolitan counties).  

(2) In this Part references to a local authority in Wales are to any of the following–   

(a) a county or county borough council in Wales;  

(b) a fire and rescue authority in Wales (not being a county or county borough 

council);  

(c) a port health authority in Wales (not being a county or county borough 

council).  

 

Introduction:  

¢Ƙƛǎ ǎŜŎǘƛƻƴ ŘŜŦƛƴŜǎ άƭƻŎŀƭ ŀǳǘƘƻǊƛǘȅέ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ tŀǊǘ мΦ  aŀƴȅ ŦǳƴŎǘƛƻƴǎ ƻŦ ǘƘŜ [ƻŎŀƭ .ŜǘǘŜǊ 

Regulation Office are defined by reference to local authorities (for example, the power to give 

guidance to local authorities under section 6). 

Subsection (1):  

For details of the nature and statutory basis for each of the listed kinds of local authority see General 

Note: Local Authorities. 

Subsection (2):  

For details of the nature and statutory basis for each of the listed kinds of local authority see General 

Note: Local Authorities. 
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4 ñ Relevant functionò   

(1) In this Part “ relevant function” , in relation to a local authority in England or 

Wales, means–   

(a) a function under a relevant enactment of imposing requirements, restrictions or 

conditions, or setting standards or giving guidance, in relation to any activity, or  

(b) a function which relates to the securing of compliance with, or the enforcement 

of, requirements, restrictions, conditions, standards or guidance which under or by 

virtue of a relevant enactment relate to any activity.  

 

(2) In subsection (1) “ relevant enactment”  means–   

(a) an enactment specified in Schedule 3 or an enactment made under such an 

enactment;  

(b) an enactment to which subsection (3) applies.  

 

(3) This subsection applies to any enactment made under section 2(2) of the European 

Communities Act 1972 (c. 68) with respect to any of the following matters–   

(a) agricultural produce (quality standards and labelling);  

(b) animal health and welfare;  

(c) animal feed;  

(d) consumer protection;  

(e) environmental protection;  

(f) food hygiene and standards;  

(g) public health and safety;  

(h) weights and measures (including measuring instruments).  

(4) The Secretary of State may by order–   

(a) amend Schedule 3 so as to add any enactment to it or to remove any enactment 

from it; (b) amend subsection (3) so as to add any matter to it or remove any matter 

from it.  

(5) An order under subsection (4) may make different provision for different purposes 

(including different provision in relation to local authorities in England and Wales 

respectively).  

(6) An order under subsection (4) requires the consent of the Welsh Ministers to make 

provision, in relation to local authorities in Wales, in respect of a Welsh ministerial 

matter.  

(7) The Secretary of State may by order determine whether, for the purposes of 

subsection (3), an enactment made under section 2(2) of the European Communities 
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Act 1972 is made with respect to any of the matters specified in that subsection.  

(8) An order under subsection (7) requires the consent of the Welsh Ministers where–   

(a) the determination affects the application of this Part in relation to local 

authorities in Wales, and  

(b) the enactment made under section 2(2) of the European Communities Act 

1972 relates to a Welsh ministerial matter.  

(9) In subsection (1)–   

(a) references to a function do not include a function of conducting criminal or 

civil proceedings;  

(b) references to an activity include providing goods and services and employing 

or offering employment to any person.  

 

Introduction:  

¢Ƙƛǎ ǎŜŎǘƛƻƴ ŘŜŦƛƴŜǎ άǊŜƭŜǾŀƴǘ ŦǳƴŎǘƛƻƴέ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ tŀǊǘ мΦ  aŀƴȅ ŦǳƴŎǘƛƻƴǎ ƻŦ ǘƘŜ [ƻŎŀƭ 

Better Regulation Office are defined by reference to relevant functions of local authorities (for 

example, the power to give guidance to local authorities under section 6). 

Subsections (1) to (3):   

Enactment ς ŦƻǊ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ǿƘŀǘ ǘƘŜ ǘŜǊƳ άŜƴŀŎǘƳŜƴǘέ ŘƻŜǎ ŀƴŘ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ǎŜŜ DŜƴŜǊŀƭ 

Note: Enactment. 

Subsection (3):  

Section 2(2) of the European Communities Act 1972 ς the provision which gives the Government 

power to implement European Community obligations (see General Note: Section 2(2) of the 

European Communities Act 1972). 

Subsection (4):  

An order under this subsection is to be made by statutory instrument subject to draft affirmative 

procedure ς s. 20(1), (3) (see General Note: Statutory Instruments: Draft affirmative procedure). 

Subsection (6):  

ά²ŜƭǎƘ ƳƛƴƛǎǘŜǊƛŀƭ ƳŀǘǘŜǊέ ς means, by virtue of sŜŎǘƛƻƴ тпΣ άa matter in Wales (within the meaning 

of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsέ. 

Subsection (7):  

An order under this subsection is to be made by statutory instrument subject to negative resolution 

procedure ς s. 20(1), (2) (see General Note: Statutory Instruments: Negative resolution procedure).  

It may also require consent of the Welsh Ministers (see subsection (8)). 
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Subsection (8):   

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers.) 
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General functions of LBRO  

5 Objective relating to general functions  

(1) In exercising its functions under sections 6 to 10 LBRO has the objective of 

securing that local authorities in England and Wales exercise their relevant functions–   

(a) effectively,  

(b) in a way which does not give rise to unnecessary burdens, and  

(c) in a way which conforms with the principles in subsection (2).  

(2) Those principles are that–   

(a) regulatory activities should be carried out in a way which is transparent, 

accountable, proportionate and consistent;  

(b) regulatory activities should be targeted only at cases in which action is needed.  

 

Introduction:  

This section gives the Local Better Regulation Office its general function of making sure that local 

authorities do not over-regulate.   

Subsection (1):   

Local authorities ς see section 3. 

Relevant functions ς see section 4. 

Subsection (2):  

See General Note: Proportionality. 

Note:  

These principles of άƭƛƎƘǘ-ǘƻǳŎƘέ ǊŜƎǳƭŀǘƛƻƴ ŀǊŜ ŀƭǎƻ ŀǇǇƭƛŜŘ ǘƻ ǘƘŜ ŎƛǾƛƭ ǎŀƴŎǘƛƻƴǎ ǊŜƎƛƳŜ ǳƴŘŜǊ tŀǊǘ 

3 ς see section 66. 

Subsection (2)(b):  

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) was asked:  

άL ǿƻǳƭŘ ƭƛƪŜ ǘƻ ŎƭŀǊƛŦȅ ǎƻƳŜǘƘƛƴƎΦ {ǳōǎŜŎǘƛƻƴ όнύόōύ ǎŀȅǎ άǊŜƎǳƭŀǘƻǊȅ ŀŎǘƛǾƛǘƛŜǎ ǎƘƻǳƭŘ ōŜ 

ǘŀǊƎŜǘŜŘ ƻƴƭȅ ŀǘ ŎŀǎŜǎ ƛƴ ǿƘƛŎƘ ŀŎǘƛƻƴ ƛǎ ƴŜŜŘŜŘέΦ Lǎ ƛǘ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ƛƴǘŜƴǘƛƻƴτthis may 

be helpful in the debate, certainly to those who are concerned about the matterτthat the 

measure would seek to implement the full Hampton-compliant, risk-ōŀǎŜŘ ŀǇǇǊƻŀŎƘΚέΤ ŀƴŘ 

ŀƴǎǿŜǊŜŘ ά/ŜǊǘŀƛƴƭȅΣ ǘƘŜǎŜ ŀǊŜ ƪƴƻǿƴ ŀǎ ǘƘŜ IŀƳǇǘƻƴ ǇǊƛƴŎƛǇƭŜǎΦ ¢ƘŜȅ ŀǊŜ ŀƴ ƛƳportant 
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guide for regulators and Government in framing regulation. My point and, to use more 

Ŏƻƭƭƻǉǳƛŀƭ ƭŀƴƎǳŀƎŜΣ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ǾƛŜǿ ƛǎ ǘƘŀǘ ǎǳōǎŜŎǘƛƻƴǎ нόŀύ ŀƴŘ όōύ ŎƻǾŜǊ ǿƘŀǘ 

ǎƘƻǳƭŘ ƎǳƛŘŜ ǘƘŜ ŦǳƴŎǘƛƻƴǎ ƻŦ [.wh ǳƴŘŜǊ ǘƘŜ ŎƭŀǳǎŜΦέ 
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6 Guidance to local authorities  

(1) LBRO has the function of giving guidance to local authorities in England and 

Wales as to how to exercise their relevant functions.  

(2) Guidance under subsection (1)–   

(a) may be given to any one or more local authorities in England or Wales;  

(b) may relate to any one or more relevant functions;  

(c) may relate to the exercise of one or more relevant functions in a particular case.  

(3) A local authority in England or Wales must have regard to any guidance given to it 

under this section.  

(4) Before giving guidance under this section in relation to any relevant function 

LBRO must consult–   

(a) the persons whose activities are regulated by the exercise of the function, or 

persons representative of such persons,  

(b) such local authorities in England and Wales, or such persons representative of 

local authorities in England and Wales, as LBRO considers appropriate, and  

(c) such other persons as LBRO considers appropriate.  

(5) LBRO must publish (in such manner as it considers appropriate) any guidance 

given by it under this section.  

(6) LBRO may vary or revoke any guidance given by it under this section by further 

guidance under this section.  

 

Introduction:  

This section allows the Local Better Regulation Office to give local authorities guidance about how to 

perform their functions.  Section 5 controls how this power is exercised. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά¢Ƙŀǘ ƎǳƛŘŀƴŎŜ ŦǳƴŎǘƛƻƴ ƛǎ ƛƳǇƻǊǘŀƴǘ ŀƴŘ ƎƻŜǎ ōŜȅƻƴŘ ǘƘŜ ǊŜŦŜǊŜŜ ƻǊ ŀǊōƛǘǊŀǘƛƻƴ ŦǳƴŎǘƛƻƴΣ 

which I am sure that we will discuss in Part 2. Indeed, one of the key reasons for setting up 

the LBRO is that there is currently a gap in the provision of sufficiently clear guidance to local 

authorities about how legislation is to be interpreted and enforced. The clause is therefore 

ƛƳǇƻǊǘŀƴǘΦέ 

Subsection (1):   

Local authorities ς see section 3.  



      Legislation Annotations: Sample | June 2009 

 
 

 

Relevant functions ς see section 4. 

Subsections (1) to (3):   

Guidance ς statutory guidance is not legislation (see Craies on Legislation, Ch. 3.7.4).    Guidance 

under this section is not binding.  Local authorities are required to have regard to it (subs. (3)), but 

that means they could choose not to follow it.  See General Note: Have Regard To.  But note that 

section 7 provides a further enforcement procedure. 

Subsection (4):    

See General Note: Consultation. 

Subsection (5):  

άόƛƴ ǎǳŎƘ ƳŀƴƴŜǊ ŀǎ ƛǘ ŎƻƴǎƛŘŜǊǎ ŀǇǇǊƻǇǊƛŀǘŜύέΥ ¢hese words add nothing, and are omitted in, for 

example, section 11. 

Subsection (6):    

Power to revoke and vary ς this provision is needed only because the general implied power to 

revoke and vary subordinate legislation does not extend to guidance (Interpretation Act 1978, s. 14). 

.ŜŎŀǳǎŜ ŦǳǊǘƘŜǊ ƎǳƛŘŀƴŎŜ ƛǎ ǘƻ ōŜ άǳƴŘŜǊ ǘƘƛǎ ǎŜŎǘƛƻƴέΣ ǘƘŜ ǇǊƻŎŜŘǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǎǳōǎŜŎǘƛƻƴǎ 

(4) and (5) will apply. 
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7 Guidance to local authorities: enforcement  

(1) LBRO may at any time, if it thinks it appropriate to do so, direct one or more local 

authorities in England or Wales to comply with–   

(a) any guidance given under section 6 which relates to the exercise of a relevant 

function, or  

(b) any guidance given under an enactment by another person which relates to the 

exercise of a relevant function.  

(2) LBRO may not give a direction under this section without the consent of the 

Secretary of State, except in a case to which subsection (3) applies.  

(3) LBRO may not give a direction under this section to one or more local authorities 

in Wales in relation to a Welsh ministerial matter without the consent of the Welsh 

Ministers.  

(4) Where a direction under this section relates to two or more local authorities in 

England and Wales, consent under subsection (2) or (3) must be given by order.  

(5) Before giving a direction under this section LBRO must consult–   

(a) the local authorities in England or Wales to whom the direction is to be given,  

(b) any relevant regulator, and  

(c) such other persons as LBRO considers appropriate.  

(6) In subsection (5)(b) “ relevant regulator”  means a person (other than a local 

authority in England or Wales) with regulatory functions which relate to the matter to 

which the direction relates.  

(7) LBRO must publish (in such manner as it considers appropriate) any direction 

given by it under this section.  

(8) A direction under this section may be revoked or varied by a further direction under 

this section.  

 

Introduction:   

This section allows the Local Better Regulation Office to take enforcement action if it thinks a local 

authority is disregarding its guidance under section 6. 

Question: Why does this section not include an express duty to comply with a direction ς compare 

s.15(4)?  Answer: Directions will be given to local authorities, so the range of sanctions that may be 

imposed on judicial review will be available to enforce non-compliance (the duty to achieve which is 

implicit in the power to direct). 

Pepper v Hart Note (see General Note: Pepper v Hart):  
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In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά!ǎ ŘǊŀŦǘŜŘΣ ŎƭŀǳǎŜ т ƳŜŜǘǎ ǘƘŀǘ ŘŜƳƻŎǊŀǘƛŎ ǘŜǎǘ ǿƛǘƘƻǳǘ ǎŜǘǘƛƴƎ ǳǇ ŀ ǎȅǎǘŜƳ ǘƘŀǘ 

ƘŀƳǇŜǊǎ ǘƘŜ [.whΩǎ ǿƻǊƪΦ Lǘ Ŏƻƴǘŀƛƴǎ ǇǊƻǾƛǎƛƻƴǎ relating to consultation, and the 

consent of the Secretary of State, and provisions for consent to be given by order 

where a certain number of local authorities are involved. That is the balance that we 

ƘŀǾŜ ǘƻ ǎǘǊƛƪŜ ƛƴ ǘƘŜ ŎƭŀǳǎŜΦέ 

 

Subsection (1):   

Local authorities ς see section 3. 

Relevant functions ς see section 4. 

Subsection (2):    

See General Note: Secretary of State. 

Subsection (3):   

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers) 

ά²ŜƭǎƘ ƳƛƴƛǎǘŜǊƛŀƭ ƳŀǘǘŜǊέ ς ƳŜŀƴǎΣ ōȅ ǾƛǊǘǳŜ ƻŦ ǎŜŎǘƛƻƴ тпΣ άa matter in Wales (within the meaning 

of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsέ. 

Subsection (4):  

Order - An order under this subsection is to be made by statutory instrument subject to negative 

resolution procedure ς s. 20(1), (2), (4) (see General Note: Statutory Instruments: Negative 

resolution procedure).  So a direction given to one local authority will be given informally, without 

statutory publication and registration requirements, while a direction given to more than one local 

authority will be given by statutory instrument. 

Subsection (5):    

See General Note: Consultation. 

Subsection (6):   

Regulatory function ς section 74 applies the definition found in section 32 of the Legislative and 

Regulatory Reform Act 2006.  The essence of that definition is: 

 άόŀύ ŀ ŦǳƴŎǘƛƻƴ ǳƴŘŜǊ ŀƴȅ ŜƴŀŎǘƳŜƴǘ ƻŦ ƛƳǇƻǎƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎΣ ǊŜǎǘǊƛŎǘƛƻƴǎ ƻǊ ŎƻƴŘƛǘƛƻƴǎΣ ƻǊ ǎŜǘǘƛƴƎ 

standards or giving guidance, in relation to any activity; or (b) a function which relates to the 
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securing of compliance with, or the enforcement of, requirements, restrictions, conditions, 

ǎǘŀƴŘŀǊŘǎ ƻǊ ƎǳƛŘŀƴŎŜ ǿƘƛŎƘ ǳƴŘŜǊ ƻǊ ōȅ ǾƛǊǘǳŜ ƻŦ ŀƴȅ ŜƴŀŎǘƳŜƴǘ ǊŜƭŀǘŜ ǘƻ ŀƴȅ ŀŎǘƛǾƛǘȅΦέ 

Subsection (7):  

άόƛƴ ǎǳŎƘ ƳŀƴƴŜǊ ŀǎ ƛǘ ŎƻƴǎƛŘŜǊǎ ŀǇǇǊƻǇǊƛŀǘŜύέΥ ¢ƘŜǎŜ ǿƻǊŘǎ ŀŘŘ ƴƻǘƘƛƴƎΣ ŀƴŘ ŀǊŜ ƻƳƛǘǘŜŘ ƛƴΣ ŦƻǊ 

example, section 11. 

Subsection (8):   

Power to revoke and vary ς this provision is needed only because the general implied power to 

revoke and vary subordinate legislation does not extend to directions (Interpretation Act 1978, s. 

14). 

.ŜŎŀǳǎŜ ŀ ŦǳǊǘƘŜǊ ŘƛǊŜŎǘƛƻƴ ƛǎ ǘƻ ōŜ άǳƴŘŜǊ ǘƘƛǎ ǎŜŎǘƛƻƴέΣ ǘƘŜ ǇǊƻŎŜŘǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǎǳōǎŜŎǘƛƻƴǎ 

(2) to (7) will apply. 
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8 Financial support and assistance to local authorities  

LBRO may provide financial support and assistance–   

(a) to a local authority in England or Wales in relation to its exercise of its relevant 

functions;  

(b) to any other person for the purpose of assisting local authorities in England or 

Wales in the exercise of their relevant functions.  

 

Introduction:   

This section allows the Local Better Regulation Office to give money to local authorities. 

Note:  

Although the power to give money is expressed in open terms, it is restricted by the overriding 

objective in section 5. 

Local authorities  ς see section 3. 

Relevant functions  ς see section 4. 
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9 Advice to Ministers of the Crown  

(1) LBRO may at any time give advice or make proposals to a Minister of the Crown 

on–   

(a) the way in which any one or more local authorities in England or Wales 

exercise any of their relevant functions;  

(b) the effectiveness of legislation (or proposed legislation) relating to the exercise 

by local authorities in England or Wales of their relevant functions;  

(c) whether any other regulatory functions could appropriately be exercised by 

local authorities in England or Wales;  

(d) any other matter relating to the exercise by local authorities in England or 

Wales of their relevant functions.  

(2) LBRO must give advice or make proposals to a Minister of the Crown on the 

matters referred to in subsection (1) if requested to do so by that Minister.  

 

Introduction:   

This section allows the Local Better Regulation Office to give advice to Ministers. 

Note:  

Ministers are not expressly required to have regard to advice under this section; but in proceedings 

for judicial review advice under this section might be relied upon in arguing that action or inaction 

by a Minister was unreasonable (see General Note: Wednesbury reasonableness). 

Note:  

Although the power to give advice is expressed in open terms, it is restricted by the overriding 

objective in section 5. 

Subsection (1):   

Ministers of the Crown ς defined by section 74; see General Note: Ministers of the Crown. 

Local authorities ς see section 3. 

Relevant functions ς see section 4. 
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10 Advice to Welsh Ministers  

(1) LBRO may at any time give advice or make proposals to the Welsh Ministers on–   

(a) the way in which any one or more local authorities in Wales exercise any of 

their relevant functions in relation to any Welsh ministerial matter;  

(b) the effectiveness of legislation (or proposed legislation) relating to the exercise 

by local authorities in Wales of their relevant functions in relation to any such 

matter;  

(c) whether any other regulatory functions could appropriately be exercised by 

local authorities in Wales in relation to any such matter;  

(d) anything else relating to the exercise by local authorities in Wales of their 

relevant functions in relation to any such matter.  

(2) LBRO must give advice or make proposals to the Welsh Ministers on the matters 

referred to in subsection (1) if requested to do so by the Welsh Ministers.  

 

Introduction:   

This section allows the Local Better Regulation Office to give advice to the Welsh Ministers. 

Note:  

The Welsh Ministers are not expressly required to have regard to advice under this section; but in 

proceedings for judicial review advice under this section might be relied upon in arguing that action 

or inaction by the Welsh Ministers was unreasonable (see General Note: Wednesbury 

reasonableness). 

Note:  

Although the power to give advice is expressed in open terms, it is restricted by the overriding 

objective in section 5. 

Subsection (1):   

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers). 

Local authorities in Wales ς see section 3(2). 

Relevant functions ς see section 4. 

ά²ŜƭǎƘ ƳƛƴƛǎǘŜǊƛŀƭ ƳŀǘǘŜǊέ ς ƳŜŀƴǎΣ ōȅ ǾƛǊǘǳŜ ƻŦ ǎŜŎǘƛƻƴ тпΣ άa matter in Wales (within the meaning 

of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsέ. 
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Function relating to enforcement priorities  

11 Enforcement priorities  

(1) LBRO must prepare and publish–   

(a) a list specifying those matters to which a local authority in England should give 

priority when allocating resources to its relevant functions, and  

(b) a list specifying those matters to which a local authority in Wales should give 

priority when allocating resources to its relevant functions.  

(2) A local authority in England or Wales must have regard to the appropriate list 

under subsection (1) when allocating resources to its relevant functions.  

(3) Before publishing a list under subsection (1) LBRO must consult such persons as it 

considers appropriate.  

(4) LBRO must publish details of any representations made to it pursuant to subsection 

(3).  

(5) LBRO may not publish a list under subsection (1)(a) without the consent of the 

Secretary of State.  

(6) LBRO may not publish a list under subsection (1)(b)–   

(a) without consulting the Secretary of State;  

(b) without the consent of the Welsh Ministers.  

(7) LBRO must review a list under this section–   

(a) from time to time on its own initiative;  

(b) if requested to do so by the Secretary of State;  

(c) in the case of a list under subsection (1)(b), if requested to do so by the Welsh 

Ministers.  

(8) If following a review LBRO decides to revise a list under this section it must 

publish the revised list (and subsections (2) to (7) have effect in relation to any revised 

list).  

 

Introduction:   

This section allows the Local Better Regulation Office to tell local authorities how to prioritise 

different regulatory or enforcement functions. 

Subsection (1):   

Local authorities ς see section 3. 

Relevant functions ς see section 4. 
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Subsection (2):   

Local authorities are required to have regard to the list under subsection (1); but that means they 

could choose not to follow it.  See General Note: Have regard to. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά¢ƘŜ ǇƘǊŀǎŜ άƘŀǾŜ ǊŜƎŀǊŘ ǘƻέ ƛǎ ǘƘŜ ƪŜȅ ǘƻ ǘƘŜ ǇǊƻōƭŜƳΦ ¢ƘŜ ƳŜŀǎǳǊŜ ƛǎ ƴƻǘ ŀ ǇƻǿŜr 

of direction like the one we discussed in our debate on clause 7. It says to local 

ŀǳǘƘƻǊƛǘƛŜǎΣ ά¢ƘŜ DƻǾŜǊƴƳŜƴǘ ǳƴŘŜǊǎǘŀƴŘ ǘƘŀǘ ȅƻǳ ŀǊŜ ƻŦǘŜƴ ŀǎƪŜŘ ǘƻ Řƻ Ƴŀƴȅ 

different things by different Departments. We hope it will be helpful if we publish a 

list of all the things that we want you to have particular regard to, to give you some 

ǎŜƴǎŜ ƻŦ ǇǊƛƻǊƛǘȅΦέέ 

Subsection (3):    

See General Note: Consultation. 

Subsection (5):   

See General Note: Secretary of State. 
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Matters relating to exercise of LBRO's functions  

12 Relationship with other regulators  

(1) LBRO and a regulator to which this section applies must enter into a memorandum 

of understanding with each other as to how they will work together in the exercise of 

their respective functions.  

(2) This section applies to the following regulators–   

(a) the Environment Agency;  

(b) the Food Standards Agency;  

(c) the Gambling Commission;  

(d) the Health and Safety Executive;  

(e) the Office of Fair Trading.  

 

Introduction:   

This section requires the Local Better Regulation Office to co-ordinate with other specified statutory 

regulators. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

άΧ ǘƘŜ ŎƭŀǳǎŜ ƛǎ ǇŜǊƳƛǎǎƛǾŜ ƛƴ ǘƘŜ ǎŜƴǎŜ ǘƘŀǘ ƻǘƘŜǊ ah¦ǎ ŎƻǳƭŘ ōŜ ŎƻƴŘǳŎǘŜŘ ǿƛǘƘ 

other organisations. The hon. Gentleman also asked what would happen if a conflict 

arose, the bone of his question. I stress that the organisations listed would retain 

their statutory independence. They will have to discuss matters maturely. I do not 

want the hon. Gentleman to feel that there will be some kind of takeover of these 

organisations by the LBRO. We are talking about memorandums of understanding, 

and the organisations concerned will retain their statutory independence under the 

ŎƭŀǳǎŜΦέ 

Subsection (1):  

A memorandum of understanding will not be a binding having direct legal effect; but it could be 

relevant in an administrative law context, including in proceedings for judicial review where it was 

alleged that action or failure to act by one of the specified bodies breached the memorandum.  The 

section does not require the memorandum to be published; but nor is there any implicit 

requirement that it should be confidential. 
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Subsection (2):  

The Environment Agency: established by section 1 of the Environment Act 1995.  It has various 

functions imposed by statute all relating to the protection of the environment. 

The Food Standards Agency: established by section 1 of the Food Standards Act 1999 with various 

functions for the purpose of protecting the public's health and consumer interests in relation to 

food. 

The Gambling Commission: established by section 20 of the Gambling Act 2005 with various 

functions for the purpose of regulating gambling. 

The Health and Safety Executive: established by section 10 of the Health and Safety at Work etc. Act 

1974 with various functions for the purpose of protecting people against risks to health or safety 

arising out of work activities. 

The Office of Fair Trading: established (or rather confirmed) by section 1 of the Enterprise Act 2002 

ǿƛǘƘ ǾŀǊƛƻǳǎ ŦǳƴŎǘƛƻƴǎ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǇǊƻǘŜŎǘƛƴƎ ŎƻƴǎǳƳŜǊǎΩ ƛƴǘŜǊŜǎǘǎ ŀƴŘ ǊŜƭŀǘƛƴƎ ǘƻ 

competition law. 
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13 Duty not to impose burdens etc  

(1) LBRO must secure that in exercising any of its functions it does not–   

(a) impose burdens which are unnecessary, or  

(b) maintain burdens which have become unnecessary.  

(2) Subsection (1) does not require the removal of a burden which has become 

unnecessary where its removal would, having regard to all the circumstances, be 

impracticable or disproportionate.  

(3) LBRO must secure that–   

(a) it exercises its functions in a way which is transparent, accountable, 

proportionate and consistent;  

(b) it targets its activities only at cases in which action is needed.  

 

Introduction:   

This section requires the Local Better Regulation Office to regulate with a light touch. 

Subsection (2):   

Disproportionate: that is to say that the benefits of the removal of the burden would be outweighed 

by the costs. 

Subsection (3):   

Proportionate: proportionality is a concept of European Law recently imported into United Kingdom 

ƭŀǿ ƛƴ ŀ ƴǳƳōŜǊ ƻŦ ǇƭŀŎŜǎΦ  ά¢ƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΣ ǿƘƛŎƘ ƛǎ ƻne of the general principles of 

Community law, requires the means employed by a Community provision to be appropriate for 

ŀǘǘŀƛƴƛƴƎ ǘƘŜ ƻōƧŜŎǘƛǾŜ ǇǳǊǎǳŜŘ ŀƴŘ ƴƻǘ ǘƻ Ǝƻ ōŜȅƻƴŘ ǿƘŀǘ ƛǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ŀŎƘƛŜǾŜ ƛǘΦέ  Germany v 

Council of the European Union (Case C-380/03) [2007] 2 CMLR 1, ECJ at para. 144. 
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14 Ancillary powers  

(1) LBRO may do anything which it thinks necessary or expedient for the purpose of, 

or in connection with, the exercise of any of its functions.  

(2) In particular, LBRO may–   

(a) enter into agreements;  

(b) acquire or dispose of property;  

(c) borrow money;  

(d) invest money.  

 

Introduction:   

This section allows the Local Better Regulation Office to do anything they think they need in order to 

perform their main functions.  It is required only because of the rule that the capacity and powers of 

statutory corporations are restricted to those conferred expressly by statute.  Although express 

provision of this kind is common it probably adds little or nothing to the ancillary powers implied by 

common law (see Craies on Legislation, Chapter 13.1). 
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Ministerial powers in relation to LBRO  

15 Guidance or directions by the Secretary of State  

(1) The Secretary of State may give LBRO–   

(a) guidance, or  

(b) directions,  

as to the exercise of any of its functions.  

(2) Before giving any guidance or directions under this section the Secretary of State 

must consult–   

(a) LBRO, and  

(b) such other persons as the Secretary of State considers likely to be affected by 

the guidance or directions, or persons representative of such persons.  

(3) The Secretary of State must–   

(a) publish (in such manner as the Secretary of State considers appropriate) any 

guidance or directions given under this section, and  

(b) lay a copy of any such guidance or directions before Parliament.  

(4) LBRO must have regard to any guidance, and comply with any directions, given 

under this section.  

(5) The Secretary of State may vary or revoke any guidance or directions given under 

this section by further guidance or directions under this section.  

(6) The Secretary of State may not under subsection (1)(b) give LBRO directions 

relating to the exercise of its functions under section 7 in relation to two or more local 

authorities in England and Wales.  

(7) The Secretary of State may by order require LBRO to exercise its functions under 

section 7 in relation to two or more local authorities in England and Wales in such 

manner as may be specified in the order. 

  

Introduction:   

This section allows the Secretary of State to tell the Local Better Regulation Office what to do. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

άtŀǊǘ 1 specifies two distinct direction-giving powers. The first, which we have 

ŘƛǎŎǳǎǎŜŘΣ ƛǎ [.whΩǎ ǊƛƎƘǘ ǘƻ ƎƛǾŜ ƭƻŎŀƭ ŀǳǘƘƻǊƛǘƛŜǎ ŘƛǊŜŎǘƛƻƴǎ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ƎǳƛŘŀƴŎŜ 

under clause 7. The amendments deal with the second power, which relates to a 
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aƛƴƛǎǘŜǊΩǎ ǊƛƎht to give directions to LBRO. It is intended as a reserve power. LBRO 

needs to be independent, but as the hon. Gentleman rightly said on an earlier point, 

Ministers remain accountable to Parliament for its work. If we found ourselves in a 

situation where LBRO was acting against the public interest, we would need to 

exercise such a power.  

It is unlikely that the power will be used, but it is perhaps prudent to have it in case 

it is needed. The issue was included in response to a recommendation by the 

Delegated Powers and Regulatory Reform Committee. The Committee drew 

attention to the potential uses to which the two directional powers could be put in 

combination. It was concerned that Ministers could direct LBRO to direct multiple 

local authorities and that that would give the power a quasi-legislative character. It 

felt that the issue needed to be dealt with and recommended that parliamentary 

scrutiny be applied where LBRO used its directions for more than one local authority 

and where Ministers had instructed it to do so. Following amendments to 

implement those recommendations, both can be done only with parliamentary 

approval. Ministers are unlikely to use their direction-giving power in the sense that 

I have set out, but a safeguard should be in place.  I hope that clarifies that, in 

phrasing the clause in the way that we have, we are responding to concerns raised 

ōȅ ǘƘŜ 5ŜƭŜƎŀǘŜŘ tƻǿŜǊǎ ŀƴŘ wŜƎǳƭŀǘƻǊȅ wŜŦƻǊƳ /ƻƳƳƛǘǘŜŜΦέ 

Subsection (1):    

Guidance and directions: the difference between the two is that guidance will be of a general nature 

and requires to be considered (subsection (4)) but could in appropriate cases be departed from 

where the LBRO thinks it can justify the departure; while directions will require specific action and 

must be complied with (subsection (4)). 

See General Note: Secretary of State. 

Subsection (2):    

See General Note: Consultation. 

Subsection (3):  

See General Note: Laying before Parliament. 

Subsection (5):   

Power to revoke and vary ς this provision is needed only because the general implied power to 

revoke and vary subordinate legislation does not extend to guidance or directions (Interpretation 

Act 1978, s. 14). 

.ŜŎŀǳǎŜ ŦǳǊǘƘŜǊ ƎǳƛŘŀƴŎŜ ŀƴŘ ŘƛǊŜŎǘƛƻƴǎ ŀǊŜ ǘƻ ōŜ άǳƴŘŜǊ ǘƘƛǎ ǎŜŎǘƛƻƴέΣ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ 

subsections (2) to (4) will apply. 
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Subsections (6) and (7):   

The cumulative effect of subsections (6) and (7) is that the Secretary of State can give directions to 

local authorities through the LBRO, but only by order (which is required to be made by negative 

resolution statutory instrument ς see section 20) and not by informal direction under this section. 
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16 Guidance or directions by Welsh Ministers  

(1) The Welsh Ministers may give LBRO–   

(a) guidance, or  

(b) directions,  

as to the exercise in relation to Wales of any of its functions relating to a Welsh 

ministerial matter.  

(2) Before giving any guidance or directions under this section the Welsh Ministers 

must consult–   

(a) LBRO, and  

(b) such other persons as the Welsh Ministers consider likely to be affected by the 

guidance or directions, or persons representative of such persons.  

(3) The Welsh Ministers must–   

(a) publish (in such manner as they consider appropriate) any guidance or 

directions given under this section, and  

(b) lay a copy of any such guidance or directions before the National Assembly for 

Wales.  

(4) LBRO must have regard to any guidance, and comply with any directions, given 

under this section.  

(5) The Welsh Ministers may vary or revoke any guidance or directions given under 

this section by further guidance or directions under this section.  

(6) The Welsh Ministers may not under subsection (1)(b) give LBRO directions 

relating to the exercise of its functions under section 7 in relation to two or more local 

authorities in Wales.  

(7) The Welsh Ministers may by order require LBRO to exercise its functions under 

section 7 in relation to two or more local authorities in Wales, so far as relating to a 

Welsh ministerial matter, in such manner as may be specified in the order.  

 

Introduction:   

This section is the equivalent for Wales of section 15: it allows the Welsh Ministers to tell the Local 

Better Regulation Office what to do. 

Note:  

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers). 
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Subsections (1) to (7):  

For commentary see notes to Section 15. 

Subsection (3):   

See General Note: Laying Before Parliament.  
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Supplementary and general  

17 Review of LBRO  

(1) The Secretary of State must in accordance with this section review LBRO's 

discharge of its functions.  

(2) The review must take place as soon as practicable after the end of the period of 

three years beginning with the day on which this section comes into force.  

(3) The review must in particular consider–   

(a) whether LBRO is discharging its functions effectively and efficiently, and  

(b) the extent to which LBRO, in discharging its functions under sections 6 to 10, 

has attained the objective in section 5.  

(4) In conducting a review under this section the Secretary of State must consult–   

(a) the Welsh Ministers, and  

(b) such other persons as the Secretary of State considers appropriate.  

(5) The Secretary of State must publish the results of a review under this section.  

(6) The Secretary of State must lay a copy of a review under this section before 

Parliament and the National Assembly for Wales.  

 

Introduction:   

¢Ƙƛǎ ǎŜŎǘƛƻƴ ǊŜǉǳƛǊŜǎ ǘƘŜ {ŜŎǊŜǘŀǊȅ ƻŦ {ǘŀǘŜ ǘƻ ƳƻƴƛǘƻǊ ǘƘŜ [ƻŎŀƭ .ŜǘǘŜǊ wŜƎǳƭŀǘƛƻƴ hŦŦƛŎŜΩǎ 

performance. 

Subsection (1):  

Secretary of State.  See General Note: Secretary of State. 

Subsection (2):   

άΦΦΦ [T]ƘŜ Řŀȅ ƻƴ ǿƘƛŎƘ ǘƘƛǎ ǎŜŎǘƛƻƴ ŎƻƳŜǎ ƛƴǘƻ ŦƻǊŎŜέΥ ǘƻ ōŜ ŎƻƳƳŜƴŎŜŘ ōȅ ƻǊŘŜǊ ς section 76(1): for 

present commencement position see {commencement information annotation}. 

Subsection (4):   

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers). 

Subsection (6):  

See General Note: Laying Before Parliament. 



      Legislation Annotations: Sample | June 2009 

 
 

 

18 Power to dissolve LBRO  

(1) The Secretary of State may by order–   

(a) provide for LBRO to be dissolved, and  

(b) make consequential, supplementary, incidental and transitional provision in 

relation to its dissolution.  

(2) An order under subsection (1) may in particular–   

(a) provide for the transfer of the property, rights and liabilities of LBRO to 

another person;  

(b) provide for the transfer of the functions of LBRO to another person;  

(c) provide that anything done by or in relation to LBRO is, so far as is necessary 

for continuing its effect, to have effect as if done by or in relation to another 

person;  

(d) provide for anything (which may include legal proceedings) which is in the 

process of being done by or in relation to LBRO when a transfer under the order 

takes effect to be continued by or in relation to another person;  

(e) provide for a reference to LBRO in an enactment, instrument or other 

document to be treated as a reference to another person.  

(3) Provision under subsection (2)(a) may include provision for property, rights or 

liabilities to be transferred–   

(a) whether or not they would otherwise be capable of being transferred,  

(b) without any instrument or other formality being required, and  

(c) despite any provision (of whatever nature) which would otherwise prevent, 

penalise or restrict their transfer.  

(4) Provision under subsection (2)(a) for the transfer of rights and liabilities relating to 

employees of LBRO must include provision for the Transfer of Undertakings 

(Protection of Employment) Regulations 2006 (SI 2006/246) to apply in relation to the 

transfer.  

(5) Provision under subsection (2)(a) or (b) may include provision establishing a body 

corporate to which property, rights and liabilities, or functions, are transferred.  

(6) Before making an order under this section the Secretary of State must consult–  

(a) the Welsh Ministers, and  

(b) such persons (or persons representative of such persons) as appear to the 

Secretary of State to be substantially affected by the dissolution of LBRO.  

(7) The provision which may be made by an order under this section may be made by 

repealing, revoking or amending an enactment (whenever passed or made).  
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Introduction:   

This section allows the Secretary of State to abolish the Local Better Regulation Office. 

The GovŜǊƴƳŜƴǘΩǎ 9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎ ǎŀȅΣ ά[i]t is intended that LBRO will be dissolved when it is 

deemed to have achieved its objective.έ 

Subsection (1):    

See General Note: Secretary of State. 

By order: To be made by statutory instrument subject to draft affirmative procedure ς see section 

20(1), (3).  (See General Note: Statutory Instruments: Draft affirmative procedure). 

Consequential, etc. Provision: see General Note: Statutory Instruments: Ancillary Provision. 

Subsections (2) and (3):   

See General Note: Transfer of property. 

Subsection (4):   

See General Note: TUPE. 

 Subsection (6):    

See General Note: Consultation. 

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers) 

Subsection (7):   

Lƴ ǘƘƛǎ ŎƻƴǘŜȄǘ άŜƴŀŎǘƳŜƴǘέ ŎƭŜŀǊƭȅ ƛƴŎƭǳŘŜǎ ǇǊƛƳŀǊȅ ŀƴŘ ǎŜŎƻƴŘŀǊȅ ƭŜƎƛǎƭŀǘƛƻƴΣ ōŜŎŀǳse of the use of 

ōƻǘƘ άǊŜǇŜŀƭƛƴƎέ ŀƴŘ άǊŜǾƻƪƛƴƎέΦ  {ŜŜ DŜƴŜǊŀƭ bƻǘŜΥ 9ƴŀŎǘƳŜƴǘΦ 
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19 Dissolution of LBRO: tax  

(1) Where an order under section 18 makes provision under subsection (2)(a) of that 

section, the Treasury may by regulations make provision for varying the way in which 

a relevant tax has effect in relation to–   

(a) the property, rights or liabilities transferred, or  

(b) anything done for the purposes of, or in relation to, the transfer.  

(2) The provision which may be made under subsection (1)(a) includes in particular 

provision for–   

(a) a tax provision not to apply, or to apply with modifications, in relation to the 

property, rights or liabilities transferred;  

(b) the property, rights or liabilities transferred to be treated in a specified way for 

the purposes of a tax provision;  

(c) the Secretary of State to be required or permitted, with the consent of the 

Treasury, to determine, or specify the method for determining, anything which 

needs to be determined for the purposes of any tax provision so far as relating to 

the property, rights or liabilities transferred.  

(3) The provision which may be made under subsection (1)(b) includes in particular 

provision for–   

(a) a tax provision not to apply, or to apply with modifications, in relation to 

anything done for the purposes of, or in relation to, the transfer;  

(b) anything done for the purposes of, or in relation to, the transfer to have or not 

have a specified consequence or be treated in a specified way;  

(c) the Secretary of State to be required or permitted, with the consent of the 

Treasury, to determine, or specify the method for determining, anything which 

needs to be determined for the purposes of any tax provision so far as relating to 

anything done for the purposes of, or in relation to, the transfer.  

(4) In this section–   

“ relevant tax”  means income tax, corporation tax, capital gains tax, stamp duty or 

stamp duty reserve tax;  

“ tax provision”  means a provision of an enactment about a relevant tax.  

 

Introduction:   

This section allows the Treasury to make provision for the tax consequences that will arise if the 

Secretary of State abolishes the Local Better Regulation Office by order under section 18. 

Subsection (1):    

See General Note: The Treasury. 
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Regulations: to be made by statutory instrument subject to the negative resolution procedure, 

House of Commons only ς s. 20(1), (5) (see General Note: Statutory Instruments: Negative 

Resolution). 

Subsection (2)(b):  

Note that the House of Lords Select Committee on Delegated Powers and Regulatory Reform 

reported this provision as inappropriate ς Second Report Session 2007-08 para. 44. 

Subsections (2)(c) and (3)(c):   

This subsection expressly permits sub-delegation, which would otherwise be unlawful; the 

regulations will be able to confer a discretion on the Secretary of State to determine how the details 

of the regulations are to be put into effect.  See General Note: Sub-delegation.
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20 Orders under Part 1  

(1) An order or regulations under this Part must be made by statutory instrument.  

(2) A statutory instrument containing an order made by the Secretary of State under 

section 4(7), 7(4) or 15(7) is subject to annulment in pursuance of a resolution of either 

House of Parliament.  

(3) A statutory instrument containing an order made by the Secretary of State under 

section 4(4) or 18 may not be made unless a draft of the instrument has been laid 

before, and approved by resolution of, each House of Parliament.  

(4) A statutory instrument containing an order made by the Welsh Ministers under 

section 7(4) or 16(7) is subject to annulment in pursuance of a resolution of the 

National Assembly for Wales.  

(5) A statutory instrument containing regulations made by the Treasury under section 

19 is subject to annulment in pursuance of a resolution of the House of Commons.  

 

Introduction:   

This section determines the level of Parliamentary scrutiny for statutory instruments under Part 1 of 

the Act. 

Subsection (1):  

See General Note: Statutory Instruments. 

Subsection (2):  

See General Note: Statutory Instruments: Negative Resolution. 

Subsection (3):   

See General Note: Statutory Instruments: Draft Affirmative Resolution. 

Subsections (4) and (5):  

See General Note: Statutory Instruments: Negative Resolution. 
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21 Interpretation of Part 1  

In this Part–   

“ LBRO”  has the meaning given in section 1;  

“ the LBRO company”  has the meaning given in section 2;  

“ local authority”  has the meaning given in section 3;  

“ relevant function”  has the meaning given in section 4.  

 

Introduction:   

This section defines provisions for the purposes of Part 1 of the Act; it refers to previous provisions 

and adds nothing of substance. 
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Part 2  

CO-ORDINATION OF REGULATORY ENFORCEMENT  

Introductory  

22 Scope of Part 2  

(1) This Part applies where–   

(a) a person carries on an activity in the area of two or more local authorities, and  

(b) each of those authorities has the same relevant function in relation to that 

activity.  

(2) In this Part “ the regulated person”  means the person referred to in subsection 

(1)(a).  

 

Introduction:   

This section opens Part 2, which deals with co-ordination of the enforcement of different regulatory 

schemes.  The section needs to be read with the following two sections.  The general idea is that if 

two public authorities have functions of regulating one person, they must co-ordinate their efforts 

with the general purpose of reducing the regulatory burden. 

Explanatory Notes:  

άPart 2 and Schedule 4 of the Act promote co-ordination amongst local authorities by 

making provision regarding communication between local authorities and conflict resolution 

by LBRO.έ Χ άFor example, Part 2 will apply where a business sells a product in two different 

local authorities and is subject to regulatory enforcement by trading standards in both those 

authorities.έ 

Pepper v Hart Note (see General Note: Pepper v Hart): In introducing the Second Reading of the Bill 

for this Act to the House of Commons on 21st May 2008 the Minister for Employment Relations and 

Postal Affairs (Mr. Pat McFadden) said as follows: 

άtŀǊǘ 2 deals with the primary authority principle, which is important, as some nationwide 

firms deal with up to 400 local authorities. The Hampton review highlighted the impact of 

inconsistencies in the different approaches adopted by local authorities to regulatory 

compliance and enforcement for businesses whose operations extend across more than one 

local authority area. Whatever business says about regulations, one thing that it wants is 

clarity. Conflicting advice and inconsistent enforcement can militate against clarity and 

increase business uncertainty and risk. For example, a challenge to the way in which a food 

product is labelled in just one local authority could mean the business concerned having to 

revise its entire policy throughout the country, with significant costs.  An attempt has been 

made to deal with that problem through the principle of home and lead authority schemes. 

That has gone some way towards resolving the issues, but such schemes are still informal 



      Legislation Annotations: Sample | June 2009 

 
 

 

and voluntary, and are not always open to those businesses that urgently need them. Part 2 

will therefore provide a framework to guarantee more consistent regulatory treatment of 

businesses that operate across multiple local authority boundaries. The primary authority 

principle enshrined in the Bill will ensure that where a business and a local authority have 

committed time and effort to developing a productive advisory relationship, there should be 

a presumption that advice given to that business will hold good throughout the country, 

except ǿƘŜǊŜ ǘƘŜǊŜ ŀǊŜ ƎƻƻŘ ǊŜŀǎƻƴǎ ŦƻǊ ƭƻŎŀƭ ǾŀǊƛŀǘƛƻƴΦέ 

Subsection (1):   

Local authorities: the relevant local authorities are, by virtue of section 23, the followingτ 

(a) a county or district council in England;  

(b) a London borough council;  

(c) the Common Council of the City of London;  

(d) the Sub-Treasurer of the Inner Temple and the Under-Treasurer of the Middle Temple;  

(e) the Council of the Isles of Scilly;  

(f) a fire and rescue authority in England;  

(g) a port health authority in England;  

(h) an authority established under section 10 of the Local Government Act 1985 (c. 51) 

(waste disposal authorities for Greater London and metropolitan counties)  

(i) a county or county borough council in Wales;  

(j) a fire and rescue authority in Wales;  

(k) a port health authority in Wales; 

(l) a council constituted under section 2 of the Local Government etc. (Scotland) Act 1994; 

(m) a district council constituted under section 1 of the Local Government Act (Northern 

Ireland) 1972. 

Relevant function: by virtue of ǎŜŎǘƛƻƴ нп άǊŜƭŜǾŀƴǘ ŦǳƴŎǘƛƻƴέ ƳŜŀƴǎ ǘƘŜ ŦǳƴŎǘƛƻƴǎ ƭƛǎǘŜŘ ƛƴ ǎŜŎǘƛƻƴ п 

of the Act (which are a broad class of regulatory functions, including a number of areas regulated by 

European Community law) plus local authority functions in Scotland and Northern Ireland specified 

by order under section 24. 
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23 ñ Local authorityò   

(1) In this Part “ local authority”  means a local authority in England, Wales, Scotland 

or Northern Ireland.  

(2) In this Part references to a local authority in England or Wales have the same 

meaning as in Part 1.  

(3) In this Part references to a local authority in Scotland are to a council constituted 

under section 2 of the Local Government etc. (Scotland) Act 1994 (c. 39).  

(4) In this Part references to a local authority in Northern Ireland are to a district 

council constituted under section 1 of the Local Government Act (Northern Ireland) 

1972 (c. 9).  

 

Introduction:   

This section defines local authority for the purposes of Part 2 of the Act, partly by reference to the 

definition already used for Part 1.  The result is that the list of local authorities for the purpose of 

Part 2 isτ 

(a) a county or district council in England;  

(b) a London borough council;  

(c) the Common Council of the City of London;  

(d) the Sub-Treasurer of the Inner Temple and the Under-Treasurer of the Middle Temple;  

(e) the Council of the Isles of Scilly;  

(f) a fire and rescue authority in England;  

(g) a port health authority in England;  

(h) an authority established under section 10 of the Local Government Act 1985 (c. 51) 

(waste disposal authorities for Greater London and metropolitan counties)  

(i) a county or county borough council in Wales;  

(j) a fire and rescue authority in Wales;  

(k) a port health authority in Wales; 

(l) a council constituted under section 2 of the Local Government etc. (Scotland) Act 1994; 

(m) a district council constituted under section 1 of the Local Government Act (Northern 

Ireland) 1972. 
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24 ñ Relevant functionò   

(1) In this Part “ relevant function” –   

(a) in relation to a local authority in England or Wales, has the same meaning as in 

Part 1;  

(b) in relation to a local authority in Scotland, means a regulatory function 

exercised by that authority and specified for the purposes of this Part by order 

made by the Secretary of State;  

(c) in relation to a local authority in Northern Ireland, means a regulatory function 

exercised by that authority and specified for the purposes of this Part by order 

made by the Secretary of State.  

 

(2) An order under subsection (1)(b) or (c) may only specify a regulatory function–   

(a) which is a relevant function for the purposes of Part 1 in relation to local 

authorities in England or Wales or both, or  

(b) which for the purposes of local authorities in Scotland or Northern Ireland is 

equivalent to such a function.  

(3) An order under subsection (1)(b) may not specify a regulatory function so far as 

exercisable in Scotland, if or to the extent that the function relates to matters which are 

not reserved matters.  

(4) An order under subsection (1)(c) may not specify a regulatory function so far as 

exercisable in Northern Ireland, if or to the extent that the function relates to matters 

which are transferred matters.  

(5) In subsection (3) “ reserved matter”  and “ Scotland”  have the same meanings as in 

the Scotland Act 1998 (c. 46).  

(6) In subsection (4) “ transferred matter”  and “ Northern Ireland”  have the same 

meanings as in the Northern Ireland Act 1998 (c. 47).  

 

Introduction:   

¢Ƙƛǎ ǎŜŎǘƛƻƴ ŘŜŦƛƴŜǎ άǊŜƭŜǾŀƴǘ ŦǳƴŎǘƛƻƴέ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ Part 2 of the Act, partly by reference to 

the definition already used for Part 1.  The result is that the list of functions to which the Part applies 

isτ 

(a) those specified in section 4 and Schedule 3 for the purposes of Part 1, 

(b) any local authority function in Scotland specified by order under this section, and 

(c) any local authority function in Northern Ireland specified by order under this section. 
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Subsection (1)(b) and (c):   

Specified by order ς to be made by statutory instrument subject to the negative resolution 

procedure (by virtue of section 34).  See General Note: Statutory Instruments: Negative Resolution. 

See General Note: Secretary of State. 

Subsection (3):  

Reserved matters ς matters reserved to be dealt with by the Westminster Parliament and Executive 

and not by the Scottish Parliament or Scottish Executive.  See General Note: Reserved Matters 

(Scotland). 

Subsection (4):  

Transferred matters ς matters that are transferred to the jurisdiction of the Northern Ireland 

Assembly and Executive.  See General Note: Transferred Matters (Northern Ireland). 
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Primary authorities  

25 Primary authorities  

(1) For the purposes of this Part LBRO may nominate a local authority to be the “ 

primary authority”  for the exercise of the relevant function in relation to the regulated 

person.  

(2) Sections 27 to 32 apply in any case where a primary authority is nominated under 

this section in relation to the regulated person.  

 

Introduction:   

This section allows one of two local authorities responsible for regulating a person to be nominated 

as the primary authority.  The effect of having a primary authority nominated is explained in sections 

27 to 32. 

Pepper v Hart:  

 For the purposes of giving a purposive construction to Part 2 of the Act the following passage of the 

Second Reading speech of the Minister of State, Foreign and Commonwealth Office & Department 

for Business, Enterprise and Regulatory Reform (HL Deb 27th November 2008) may helpτ 

ά{ƻƳŜ ƴŀǘƛƻƴǿƛŘŜ ŦƛǊƳǎ ŘŜŀƭ ǿƛǘƘ ƳƻǊŜ ǘƘŀƴ плл ƭƻŎŀƭ ŀǳǘƘƻǊƛǘƛŜǎΦ ¢ƘŜǊŜ are occasions 

when communications between authorities are simply not effective. As one of the major 

retailers noted in its response to our consultation, major inconsistencies are rare but they 

have significant costs for the businesses involved. Where inconsistent approaches occur, 

they can have major implications: uncertainty in planning for rolling out new product lines, 

for instance, or money being wasted where, on the basis of primary authority advice, a firm 

has implemented a nationwide policy that has subsequently needed to be revised because 

of a challenge in just one local authority area. The primary authority principle enshrined in 

Part 2 of the Bill will ensure that where a business and a local authority have committed 

time and effort to the establishment of an effective advisory relationship, there should be a 

presumption that, unless there are good reasons for local variation, the advice the business 

has been given should hold good across the whole country and that the business should be 

able to plan its operations confidently on that basis. 

ά¢ƘŜ ǇǊƛƳŀǊȅ ŀǳǘƘƻǊƛǘȅ ǎŎƘŜƳŜ ƛǎ ǳƴŘŜǊǇƛƴƴŜŘ ōȅ ǘƘǊŜŜ ƪŜȅ ǇǊƻǾƛǎƛƻƴǎΦ ¢ƘŜ ŦƛǊǎǘ ƛǎ ŀ ǊƛƎƘǘ ŦƻǊ 

the LBRO to nominate a local authority as the primary authority for a business that wants 

one. The second is a statutory framework for consultation between other authorities and 

the primary authority where significant enforcement action is proposed. That will require 

the primary authority to check for consistency between advice the business has been given 

and the enforcement action that is proposed. The primary authority may object to the 

action where it is inconsistent with the advice previously given, but the action will have 

priority. Thirdly, the Bill also allows for a process of binding arbitration by the LBRO, where 

ǘƘŜ ŜƴŦƻǊŎƛƴƎ ŀǳǘƘƻǊƛǘȅ ƻǊ ǘƘŜ ōǳǎƛƴŜǎǎ ǿƛǎƘŜǎ ǘƻ ŎƘŀƭƭŜƴƎŜ ǘƘŜ ǇǊƛƳŀǊȅ ŀǳǘƘƻǊƛǘȅΩǎ 
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approach. The consultation process on this aspect of the Bill is very thorough. My officials 

are particularly grateful for the care and expertise that were brought to the discussions over 

ǘƘŜ ǎǳƳƳŜǊ ōȅ ǎƻ Ƴŀƴȅ ŘƛŦŦŜǊŜƴǘ ǇŀǊǘƛŜǎΦέ 

Subsection (1):   

LBRO ς the Local Better Regulation Office ς see section 1. 

Local authority ς see section 23. 

ά¢ƘŜ ǊŜƎǳƭŀǘŜŘ ǇŜǊǎƻƴέΥ ŀƭǘƘƻǳƎƘ ǘƘƛǎ ǎŜŎǘƛƻƴ ŀƴŘ ƻǘƘŜǊ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘƛǎ tŀǊǘ ǘŀƭƪ ŀōƻǳǘ άǘƘŜ 

ǊŜƎǳƭŀǘŜŘ ǇŜǊǎƻƴέ ŀǎ ƛŦ ǘƘŜǊŜ ǿŜǊŜ ƻƴƭȅ ƻƴŜΣ ǘƘŜ ŜȄǇǊŜǎǎƛƻƴ ƛǎ ŘŜŦƛƴŜŘ ōȅ ǎŜŎǘƛƻƴ ннόнύ ǎƻ ǘƘŀǘ ƛǘ 

means, in effect, any person who operates in more than one local authority area. 
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26 Nomination of primary authorities  

(1) LBRO may only nominate a local authority under section 25(1) in relation to the 

regulated person if–   

(a) the authority and the regulated person have agreed in writing to the 

nomination, or  

(b) the regulated person has requested LBRO to make a nomination under section 

25(1) for the exercise of the relevant function in relation to the regulated person,  

and LBRO considers the authority suitable for nomination.  

(2) LBRO may in particular consider as suitable for nomination under subsection (1)–   

(a) the local authority in whose area the regulated person principally carries out 

the activity in relation to which the relevant function is exercised;  

(b) the local authority in whose area the regulated person administers the carrying 

out of that activity.  

(3) Before nominating a local authority under section 25(1) in the case referred to in 

subsection (1)(b) LBRO must consult–   

(a) that authority, and  

(b) the regulated person.  

(4) LBRO must have particular regard to any representations made by a local authority 

pursuant to subsection (3) as to the resources available to it.  

(5) LBRO may at any time revoke a nomination under section 25(1) if–   

(a) it considers that the authority is no longer suitable for nomination, or  

(b) it considers it appropriate to do so for any other reason,  

and subsections (2) to (4) apply in relation to a revocation of a nomination as in 

relation to a nomination.  

(6) LBRO must maintain, or cause to be maintained, a register of nominations under 

section 25(1).  

 

Introduction:   

This section imposes conditions on when a primary authority may be nominated under section 25. 

Subsection (1):  

The effect of this subsection is that a primary authority may be nominated only as the result of 

either an agreement between the authority and the person being regulated or as the  result of a 

request from the person being regulated. 

άLƴ ǿǊƛǘƛƴƎέΥ ǎŜŜ DŜƴŜǊŀƭ bƻǘŜΥ ²ǊƛǘƛƴƎΦ 
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Subsection (2):  

¢ƘŜ DƻǾŜǊƴƳŜƴǘΩǎ 9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎ ǎŀȅΥ  

ά{ǳōǎŜŎǘƛƻƴ(2) provides guidance to LBRO regarding which authorities might be suitable 

candidates to be primary authorities in respect of a relevant function for a regulated person.  

For example, where a business has its head office in one local authority area and operational 

premises in a number of different local authority areas, LBRO may choose to nominate as a 

primary authority either the authority in whose area the most significant operational 

premises are located, or the authority in whose area the head office is located. It may be 

that LBRO nominates one local authority as the primary authority in respect of one relevant 

function for the business in question, for example trading standards matters, and a different 

authority in respect of another relevant function, for example environmental health 

matters.έ 

Subsection (3):  

The purpose of LBRO consulting the regulated person before making a nomination in accordance 

with subsection (1)(b) ς despite the fact that the regulated person requested a nomination ς is 

presumably so that the person can express a view about which of the various authorities involved is 

nominated as the primary authority. 

See General Note: Consultation. 

Subsection (4):  

aǳǎǘ ƘŀǾŜ ǇŀǊǘƛŎǳƭŀǊ ǊŜƎŀǊŘ Χ ǘƻ ǘƘŜ ǊŜǎƻǳǊŎŜǎ ŀǾŀƛƭŀōƭŜΥ Lǘ ŎƻǳƭŘ ōŜ ǘƘŀǘ ǘƘƛǎ ŘƻŜǎ ƴƻǘ ƳŀƪŜ 

resources more important than another factor, but merely requires them to be considered 

άǎǇŜŎƛŦƛŎŀƭƭȅ ŀƴŘ ǎŜǇŀǊŀǘŜƭȅ ŦǊƻƳ ƻǘƘŜǊ ǊŜƭŜǾŀƴǘ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎέ ς Ashdown v Telegraph Group 

[2001] EWCA Civ 1142. 

 Subsection (5):  

Power to revoke:  this provision is needed only because the general implied power to revoke and 

vary subordinate legislation does not extend to nominations (Interpretation Act 1978, s. 14). 

Subsection (6):  

άhǊ ŎŀǳǎŜ ǘƻ ōŜ ƳŀƛƴǘŀƛƴŜŘέΥ ŀƴ ŀǇǇŀǊŜƴǘ ǊŜŦŜǊŜƴŎŜ ǘƻ ƘŀǾƛƴƎ ǘƘŜ ǊŜƎƛǎǘŜǊ ƪŜǇǘ ōȅ ŀ ǇǊƛǾŀǘŜ 

contractor. 
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Functions of primary authorities  

27 Advice and guidance  

(1) The primary authority has the function of–   

(a) giving advice and guidance to the regulated person in relation to the relevant 

function;  

(b) giving advice and guidance to other local authorities with the relevant function 

as to how they should exercise it in relation to the regulated person.  

(2) The primary authority may make arrangements with the regulated person as to how 

it will discharge its function under subsection (1).  

 

Introduction:   

This section spells out the first consequence of having one authority nominated as the primary 

authority: in essence, that authority sets the policy for how the relevant regulatory function is to be 

exercised by all relevant authorities. 

Subsection (1):   

Primary authority ς nominated under section 25. 

Advice and guidance: there is no express mechanism for enforcing this advice or guidance to 

regulated persons; so its legal effect and purpose are unclear.  Advice and guidance from one local 

authority to another given under a statutory power would presumably be required by implication to 

be considered, although not necessarily followed if the circumstances justified departure, and the 

rules and process of administrative law would provide the enforcement mechanism. 

Subsection (2):  

Arrangements made between a regulated person and local authority would be enforceable against 

the authority by the rules and process of administrative law.  In the absence of a specified method of 

enforcement they would probably not be enforceable against the regulated person (unless also a 

public body). 

Arrangements under subsection (2) will be subject to guidance from the Local Better Regulation 

Office ς see section 33.
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28 Enforcement action  

(1) Subject as follows, a local authority other than the primary authority (“ the 

enforcing authority” ) must notify the primary authority before taking any 

enforcement action against the regulated person pursuant to the relevant function.  

(2) If the primary authority determines within the relevant period that the proposed 

enforcement action is inconsistent with advice or guidance previously given by the 

primary authority (generally or specifically), it may within that period direct the 

enforcing authority not to take the enforcement action.  

(3) If the enforcing authority is not directed as specified in subsection (2) and 

continues to propose to take the enforcement action, it must inform the regulated 

person.  

(4) The enforcing authority may not take the proposed enforcement action–   

(a) at any time during the relevant period;  

(b) at any time after the end of that period, if it is directed as specified in 

subsection (2).  

(5) In this Part “ enforcement action”  means, subject to subsection (6)–   

(a) any action which relates to securing compliance with any restriction, 

requirement or condition in the event of breach (or putative breach) of a 

restriction, requirement or condition;  

(b) any action taken with a view to or in connection with the imposition of any 

sanction (criminal or otherwise) in respect of an act or omission;  

(c) any action taken with a view to or in connection with the pursuit of any remedy 

conferred by an enactment in respect of an act or omission.  

 

(6) The Secretary of State may by order with the consent of the Welsh Ministers 

specify action which is or is not to be regarded as enforcement action for the purposes 

of this Part.  

(7) Schedule 4 (which makes provision for questions arising under this section to be 

referred to LBRO) has effect.  

(8) Where an enactment limits the period within which the enforcing authority may 

take the proposed enforcement action, any time during which the authority is 

prohibited under this section or Schedule 4 from taking the action is to be disregarded 

in calculating that period.  

(9) For the purposes of this section “ relevant period”  means–  (a) the period of 

five working days beginning with the day after that on which the primary authority 

is notified under subsection (1), or  

(b) such longer period beginning with that day as LBRO may direct.  
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(10) In subsection (9)(b) “ working day”  means a day other than–   

(a) a Saturday or Sunday,  

(b) Christmas Day or Good Friday, or  

(c) a day which is a bank holiday under the Banking and Financial Dealings Act 

1971 (c. 80) in–   

(i) the part of the United Kingdom where the primary authority is, or  

(ii) (if different) the part of the United Kingdom where the enforcing authority 

is.  

 
Introduction:   

This section spells out the second consequence of having one authority nominated as the primary 

authority: in essence, it puts the primary authority in control of action to enforce the relevant 

regulatory function. 

Note:  

This section is subject to exceptions provided for by section 29. 

Subsection (1):   

Local authority ς see section 23. 

Primary authority ς nominated under section 25. 

Enforcement action ς see subsection (5). 

Subsection (2):   

Relevant period ς see subsection (9). 

 Subsection (6):  

See General Note: Secretary of State. 

 Subsection (8):  

This subsection deals with the problem that subsection (4) prevents a non-primary local authority 

from taking enforcement action while the primary authority is deciding whether to prohibit the 

action, and this could have the effect of eating away at a time limit within which the non-primary 

authority has to act by virtue of a statute conferring the power to take the enforcement action 

(under the relevant regulatory regime).  This subsection extends the time limit to take account of 

the time during which the non-ǇǊƛƳŀǊȅ ŀǳǘƘƻǊƛǘȅ ƛǎ ǿŀƛǘƛƴƎ ŦƻǊ ǘƘŜ ǇǊƛƳŀǊȅ ŀǳǘƘƻǊƛǘȅΩǎ ŘŜŎƛǎƛƻƴΦ 
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Subsection (9):   

This subsection sets out the moratorium period during which the non-primary authority may not act. 

άLǎ ƴƻǘƛŦƛŜŘέΥ ǎƘƻǳƭŘ ōŜ ǘŀƪŜƴ ŀǎ ǊŜŦŜǊǊƛƴƎ ǘƻ ǘƘŜ ǘƛƳŜ ǿƘŜƴ ǘƘŜ ƴƻǘƛŎŜ ƛǎ ǊŜŎŜƛǾŜŘΣ ƴƻǘ ǿƘŜƴ ƛǘ ƛǎ 

sent. 

άaŀȅ ŘƛǊŜŎǘέΥ ŀ ŘƛǊŜŎǘƛƻƴ ǳƴŘŜǊ ǘƘƛǎ ǎǳōǎŜŎǘƛƻƴ ǿƻǳƭŘ ōŜ entirely informal; it could, presumably, be 

either case-specific or a standing direction in relation to a class of case. 

Subsection (10):  

ά.ŀƴƪ ƘƻƭƛŘŀȅέΥ ǎŜŜ DŜƴŜǊŀƭ bƻǘŜΥ .ŀƴƪ IƻƭƛŘŀȅΦ 

άtŀǊǘ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ YƛƴƎŘƻƳέΥ ŦƻǊ ǘƘŜǎŜ ǇǳǊǇƻǎŜǎΣ όƛύ 9ƴƎƭŀƴŘ ŀƴŘ ²ŀles (which form a single legal 

jurisdiction, despite being different geographical areas), (ii) Scotland, or (iii) Northern Ireland. 
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29 Enforcement action: exclusions  

(1) The Secretary of State shall by order with the consent of the Welsh Ministers 

prescribe circumstances in which section 28(1) to (4) shall not apply.  

(2) Where a local authority other than the primary authority takes enforcement action 

against the regulated person in circumstances prescribed under subsection (1), the 

authority must inform the primary authority of the enforcement action it has taken as 

soon as it reasonably can.  

(3) The Secretary of State shall in particular under subsection (1) prescribe 

circumstances for the purpose of securing that section 28(1) to (4) shall not apply–   

(a) where the enforcement action is required urgently to avoid a significant risk of 

serious harm to human health or the environment (including the health of animals 

or plants) or the financial interests of consumers;  

(b) where the application of section 28(1) to (4) would be wholly disproportionate.  

 

Introduction:   

This section provides for exceptions to section 28; that is to say, cases in which a non-primary 

ŀǳǘƘƻǊƛǘȅ ƴŜŜŘ ƴƻǘ ǿŀƛǘ ŦƻǊ ŀ ǇǊƛƳŀǊȅ ŀǳǘƘƻǊƛǘȅΩǎ ŘŜŎƛǎƛƻƴ ōŜŦƻǊŜ ǘŀƪƛƴƎ ŜƴŦƻǊŎŜƳŜƴǘ ŀŎǘƛƻƴ. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά²Ŝ ƘŀǾŜ ŎƻƳƳƛǘǘŜŘ ǘƻ ƭŀȅƛƴƎ ŀƴ ƻǊŘŜǊ ǳƴŘŜǊ clause 29 as soon as possible after 

the Bill has come into force. I am happy to repeat that commitment to the hon. 

Gentleman today. I would also like to take the opportunity to clarify that the 

primary authorities scheme will not become operational until the exemptions have 

ōŜŜƴ ŘǊŀǿƴ ǳǇ ŀƴŘ ŎƻƳŜ ƛƴǘƻ ŦƻǊŎŜΦ ¢Ƙŀǘ ƛǎ ǘƘŜ ŎƻƴǘŜȄǘ ŀƴŘ ŎƻƴǘŜƴǘ ƻŦ ŎƭŀǳǎŜ нфΦέ 

Subsection (1):    

See General Note: Secretary of State. 

By order: to be made by statutory instrument subject to negative resolution ς see section 34.  See 

General Note: Negative Resolution. 

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers) 

Subsection (2):  

Primary authority ς nominated under section 25. 
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 Subsection (3):  

Note that paragraphs (a) and (b) are not cumulative (in legislative drafting the effect of semicolons is 

assumed to be disjunctive in the absence of an express conjunction).  So the Secretary of State has 

to prescribe exceptions that allow non-primary authorities to act unilaterally in urgent cases; and 

the Secretary of State also has to prescribe exceptions that allow non-primary authorities to act 

unilaterally where the benefits of co-ordination would be outweighed by its costs. 
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30 Inspection plans  

(1) Where a relevant function consists of or includes a function of inspection, the 

primary authority may in accordance with this section make an inspection plan.  

(2) An “ inspection plan”  is a plan containing recommendations as to how a local 

authority with the function of inspection should exercise it in relation to the regulated 

person.  

(3) An inspection plan may in particular set out–   

(a) the frequency at which, or circumstances in which, inspections should be 

carried out;  

(b) what an inspection should consist of.  

(4) Before making an inspection plan the primary authority must consult the regulated 

person.  

(5) When making an inspection plan the primary authority must take into account any 

relevant recommendations relating to inspections which are published by any person 

(other than a local authority) pursuant to a regulatory function.  

(6) Where a primary authority has made an inspection plan, it must, if LBRO consents 

to the plan, bring the plan to the notice of the other local authorities with the function 

of inspection.  

(7) A local authority (including the primary authority) exercising the function of 

inspection in relation to the regulated person must have regard to a plan to which 

consent has been given under subsection (6).  

(8) Before a local authority other than the primary authority exercises the function of 

inspection in relation to the regulated person otherwise than in accordance with a plan 

to which consent has been given under subsection (6), it must notify the primary 

authority.  

(9) A notification under subsection (8) must include reasons for exercising the 

function otherwise than in accordance with the plan.  

(10) A primary authority may from time to time revise a plan made by it under this 

section (and subsections (3) to (9) apply in relation to any revision of the plan).  

 

Introduction:   

This section spells out the third consequence of having one authority nominated as the primary 

authority: in essence, it allows the primary authority to co-ordinate inspections of the regulated 

person. 

Subsection (1):  

Primary authority ς nominated under section 25. 
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Subsection (4):   

See General Note: Consultation. 

Subsection (5):  

Lǘ ƛǎ ƴƻǘ ŎƭŜŀǊ ŜȄŀŎǘƭȅ ǿƘŀǘ ǘƘƛǎ ǎǳōǎŜŎǘƛƻƴ ƛǎ ŀƛƳŜŘ ŀǘΦ  ¢ƘŜ DƻǾŜǊƴƳŜƴǘΩǎ 9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎ Řƻ ƴƻǘ 

help. It is not about consulting the other local authorities that will be affected by the inspection plan, 

because it expressly refers only to regulatory bodies that are not local authorities. 

Subsections (6) and (7):  

The cumulative effect of subsections (6) and (7) is that an inspection plan must have the Local Better 

wŜƎǳƭŀǘƛƻƴ hŦŦƛŎŜΩǎ ŎƻƴǎŜƴǘ ƛŦ ƛǘ ƛǎ ǘƻ ƘŀǾŜ ŀƴȅ ŜŦŦŜŎǘΤ ŜǾŜƴ ǘƘŜƴΣ ƛǘǎ ŜŦŦŜŎǘ ƛǎ ƭƛƳƛǘŜŘ ǘƻ ŀ ǊŜǉǳƛǊŜƳŜƴǘ 

to have regard to it (see General Note: Have Regard To). 

LBRO ς the Local Better Regulation Office ς see section 1. 

Notification under subsection (6) will be subject to guidance from the Local Better Regulation Office 

ς see section 33. 

Subsection (8):  

Taken literally, subsection (8) requires a non-primary authority to consult the primary authority 

before inspecting the regulated person, even if no inspection plan exists (because the inspection 

ǿƻǳƭŘ ǎǘƛƭƭ ōŜ άƻǘƘŜǊǿƛǎŜ ǘƘŀƴ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ŀ Ǉƭŀƴ ǘƻ ǿƘƛŎƘ ŎƻƴǎŜƴǘ Ƙŀǎ ōŜŜƴ ƎƛǾŜƴύέΦ  ¢ƘŜ 

DƻǾŜǊƴƳŜƴǘΩǎ 9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎ ǎƘƻǿ ǘƘŀǘ ǘƘŜ ƛƴǘŜƴǘƛƻƴ ǿŀǎ ǘƻ ƭƛƳƛǘ ǘƘŜ Řǳǘȅ ǘƻ Ŏƻƴǎǳƭǘ to cases 

ǿƘŜǊŜ ŀƴ ƛƴǎǇŜŎǘƛƻƴ Ǉƭŀƴ Ƙŀǎ ōŜŜƴ ǇǊŜǇŀǊŜŘΥ άUnder subsections (8) and (9), a local authority other 

than the primary authority must notify the primary authority before it exercises a function of 

inspection in relation to a regulated person in a manner that departs from the recommendations in 

an inspection plan and specify tƘŜƛǊ ǊŜŀǎƻƴǎ ŦƻǊ ǘƘƛǎ ŘŜǇŀǊǘǳǊŜέΦ  ¢ƘŜ ŦŀŎǘ ǘƘŀǘ ǎǳōǎŜŎǘƛƻƴ όфύ 

ǊŜǉǳƛǊŜǎ ǊŜŀǎƻƴǎ ŦƻǊ ŘŜǇŀǊǘƛƴƎ ŦǊƻƳ άǘƘŜ Ǉƭŀƴέ ǎǳǇǇƻǊǘǎ ǘƘŀǘ ƛƴǘŜƴǘƛƻƴΦ  {ƻ ǘƘŜ ƭƛǘŜǊŀƭ ƳŜŀƴƛƴƎ ƻŦ 

subsection (8) can probably safely be qualified so as to refer only to cases where a plan exists 

(although a non-primary authority might prefer to play safe and  to consult in all cases). 

See General Note: Consultation. 
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31 Power to charge  

The primary authority may charge the regulated person such fees as it considers to represent 

the costs reasonably incurred by it in the exercise of its functions under this Part in relation to 

the regulated person.  

 

Introduction:   

This section allows a primary authority to charge the regulated person for the costs of the primary 

ŀǳǘƘƻǊƛǘȅΩǎ Ŏƻ-ordination of regulation (presumably on the grounds that it reduces what would 

otherwise be the costs to the regulated person of multiple regulation). 

Note:  

The amount of fees under this section will be subject to guidance from the Local Better Regulation 

Office ς see section 33. 

Note:  

Some statutes which require fees to reflect costs of functions expressly permit inclusion of a 

ǊŜŀǎƻƴŀōƭŜ ǎƘŀǊŜ ƻŦ άƎŜƴŜǊŀƭέ ŎƻǎǘǎΦ  9ǾŜƴ ƛƴ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ ŜȄǇress provision, it is probably open to 

the primary authority to charge, for example, a reasonable proportion of the employment costs of 

persons who have spent some of their time on co-ordination of regulation. 

Primary authority ς nominated under section 25. 
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Primary authorities: supplementary  

32 LBRO support  

(1) LBRO may do anything it considers appropriate for the purpose of supporting the 

primary authority in the exercise of the authority's functions under this Part.  

(2) That includes making grants to the authority.  

 

Introduction:   

This section allows the Local Better Regulation Office to help primary authorities to co-ordinate 

regulation in accordance with Part 2. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά¢ƘŜǊŜ ŀǊŜ ŎƻƴǎǘǊŀƛƴǘǎ ƻƴ [.whΩǎ ŜȄǇŜƴŘƛǘǳǊŜ ǿƛǘƘƛƴ ǘƘŜ ƴƻǊƳŀƭ ¢ǊŜŀǎǳǊȅ ǊǳƭŜǎΦ ²Ŝ 

talked this morning about the presentation of accounts to Parliament. That 

discussion was about time limits, but the normal Treasury rules would apply to 

expenditure. We think that it is sensible to have some flexibility to support local 

authorities in the work that we are asking them to do in this part oŦ ǘƘŜ .ƛƭƭΦέ 

Subsection (1):  

LBRO ς the Local Better Regulation Office ς see section 1. 

Subsection (2):  

Grants: the LBRO can receive money from the Secretary of State or the Welsh Ministers ς see 

paragraph 11 of Schedule 1.  Grants can be conditional.  So the Secretary of State or Welsh Ministers 

could fund primary authorities through LBRO using this power. 
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General  

33 LBRO guidance  

(1) LBRO may give guidance to any one or more local authorities about the operation 

of this Part.  

(2) The guidance may include, in particular, guidance to local authorities about–   

(a) arrangements under section 27(2);  

(b) notification of inspection plans under section 30(6);  

(c) the charging of fees under section 31.  

(3) A local authority must have regard to any guidance given to it under this section.  

(4) Before giving guidance under this section LBRO must consult such persons as it 

considers appropriate.  

(5) LBRO may not give guidance under subsection (2)(c)–   

(a) without the consent of the Secretary of State;  

(b) without having consulted the Welsh Ministers.  

(6) LBRO must publish (in such manner as it considers appropriate) any guidance 

given by it under this section.  

(7) LBRO may at any time vary or revoke any guidance given under this section by 

further guidance under this section.  

 

Introduction:   

This section allows the Local Better Regulation Office to give local authorities guidance about the 

co-ordination of regulation under Part 2. 

Subsection (1):   

LBRO ς the Local Better Regulation Office ς see section 1. 

Local authority ς see section 23.  This would include primary and non-primary authorities. 

 Subsection (3):   

See General Note: Have Regard To. 

Subsection (4):  

See General Note: Consultation. 

Subsection (5):  

Sense requires paragraphs (a) and (b) to be taken as cumulative: so the Secretary of State has to 

consent in all cases and the Welsh Ministers have to be consulted in all cases.  That produces the 
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odd result that the Welsh Ministers have to be consulted about English-only guidance and the 

Secretary of State has to consent to Welsh-only guidance.  But it would be odder if English-only 

guidance were subject to a government veto while Welsh-only guidance were subject only to a 

requirement to consult. 

Subsection (6):  

άόƛƴ ǎǳŎƘ ƳŀƴƴŜǊ ŀǎ ƛǘ ŎƻƴǎƛŘŜǊǎ ŀǇǇǊƻǇǊƛŀǘŜύέΥ ¢ƘŜǎŜ ǿƻǊŘǎ ŀŘŘ ƴƻǘƘƛƴƎΣ ŀƴŘ ŀǊŜ ƻƳƛǘǘŜŘ ƛƴΣ ŦƻǊ 

example, section 11. 

Subsection (7):    

Power to revoke and vary ς this provision is needed only because the general implied power to 

revoke and vary subordinate legislation does not extend to guidance (Interpretation Act 1978, s. 14). 

.ŜŎŀǳǎŜ ŦǳǊǘƘŜǊ ƎǳƛŘŀƴŎŜ ƛǎ ǘƻ ōŜ άǳƴŘŜǊ ǘƘƛǎ ǎŜŎǘƛƻƴέΣ ǘƘŜ ǇǊƻŎŜŘǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǎǳōǎŜŎǘƛƻƴǎ 

(4) to (6) will apply. 
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34 Orders under Part 2  

(1) An order under this Part is to be made by statutory instrument.  

(2) An order under this Part is subject to annulment in pursuance of a resolution of 

either House of Parliament.  

 

Introduction:   

This section determines the level of Parliamentary scrutiny for statutory instruments under Part 2 of 

the Act. 

Subsection (1):  

See General Note: Statutory Instruments. 

Subsection (2):  

See General Note: Statutory Instruments: Negative Resolution. 
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35 Interpretation of Part 2  

In this Part–   

“ enforcement action”  has the meaning given in section 28(5);  

“ LBRO”  has the meaning given in section 1;  

“ local authority”  has the meaning given in section 23;  

“ the regulated person”  has the meaning given in section 22(2);  

“ relevant function”  has the meaning given in section 24.  

 

Introduction:   

This section defines provisions for the purposes of Part 2 of the Act; it refers to previous provisions 

and adds nothing of substance. 
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Part 3  

CIVIL SANCTIONS  

Orders under Part 3: introductory  

 

36 Power to make orders providing for civil sanctions  

(1) A Minister of the Crown may by order in accordance with this Part make–   

(a) the provision specified in section 39 (fixed monetary penalties);  

(b) the provision specified in section 42 (discretionary requirements);  

(c) the provision specified in section 46 (stop notices);  

(d) the provision specified in section 50 (enforcement undertakings).  

(2) The Welsh Ministers may by order in accordance with this Part make any such 

provision, where the provision relates to a Welsh ministerial matter.  

(3) An order under this Part is to be made by statutory instrument.  

 

Introduction:   

This section introduces Part 3 (civil sanctions) and allows Ministers to provide for (a) monetary 

ǇŜƴŀƭǘƛŜǎ όǎΦ офύΣ όōύ άŘƛǎŎǊŜǘƛƻƴŀǊȅ ǊŜǉǳƛǊŜƳŜƴǘǎέ όǎΦ пнύΣ όŎύ άǎǘƻǇ ƴƻǘƛŎŜǎέ όǎΦ псύ ŀƴŘ όŘύ 

άŜƴŦƻǊŎŜƳŜƴǘ ǳƴŘŜǊǘŀƪƛƴƎǎέ όǎΦ рлύΦ 

Note:  

The fact that the heading to Part 3 and section 36 categorises the measures that may be taken under 

ǘƘŜ tŀǊǘ ŀǎ άŎƛǾƛƭέ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ǘƘŀǘ ǘƘŜȅ ǿƛƭƭ ƴŜŎŜǎǎŀǊƛƭȅ ōŜ ŎƭŀǎǎƛŦƛŜŘ ŀǎ ǎǳŎƘ ŦƻǊ ŀƭƭ ƭŜƎŀƭ ǇǳǊǇƻǎŜǎ 

(including the application of the European Convention on Human Rights).  See generally Craies on 

Legislation, Chapter 1.6. 

Note:  

Ministers are required to consult before making orders under this section ς see section 60. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May 

2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

άhƴŜ ƻŦ ǘƘŜ ƻǘƘŜǊ ŦŜŀǘǳǊŜǎ ǘƘŀǘ ǘƘŜ IŀƳǇǘƻƴ ǊŜǇƻǊǘ ƘƛƎƘƭƛƎƘǘŜŘ ǿŀǎ ōǳǎƛƴŜǎǎŜǎΩ ŦǊŜǉǳŜƴǘ 

complaint of being undercut by rogue traders who flout regulatory rules. As a result, the 

DƻǾŜǊƴƳŜƴǘ ŀǎƪŜŘ tǊƻŦŜǎǎƻǊ wƛŎƘŀǊŘ aŀŎǊƻǊȅ ǘƻ ǊŜǾƛŜǿ ǘƘŜ ǊŜƎǳƭŀǘƻǊǎΩ ŜƴŦƻǊŎŜƳŜƴǘ 

regimes. Professor Macrory found that most regulators were over-reliant on the single 

weapon of criminal prosecution, which he found was a potentially disproportionate 
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response to cases where there is no real wilfulness or intent on behalf of the business 

concerned and, paradoxically, led to a compliance deficit, whereby breaches of regulation go 

unpunished because a regulator lacks alternative methods of enforcement. To address that 

deficit, part 3 will introduce new civil sanctions the better to target rogue traders and deal 

more appropriately with well-meaning businesses that find that they have contravened 

regulations in one form or another. The Bill enables Ministers by order to select options 

from a range of new civil sanctions. They include: discretionary requirements to allow the 

regulator to require the business to take steps to put right a situation that has followed from 

a breach of regulation; and monetary penalties, so that regulators can impose financial 

ǎŀƴŎǘƛƻƴǎΣ ƛŦ ŀǇǇǊƻǇǊƛŀǘŜΣ ŀǘ ǾŀǊƛƻǳǎ ƭŜǾŜƭǎΦέ 

Subsection (1):  

Minister of the Crown ς defined by section 74; see General Note: Ministers of the Crown. 

Subsection (2):   

Welsh Ministers ς appointed under section 46 of the Government of Wales Act 2006.  (See General 

Note: Welsh Ministers) 

ά²ŜƭǎƘ ƳƛƴƛǎǘŜǊƛŀƭ ƳŀǘǘŜǊέ ς ƳŜŀƴǎΣ ōȅ ǾƛǊǘǳŜ ƻŦ ǎŜŎǘƛƻƴ тпΣ άa matter in Wales (within the meaning 

of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsέ. 

Note:  

The Welsh Ministers must consult the Secretary of State before exercising this power ς see section 

59(3). 

Note:  

Despite this power of the Welsh Ministers, a Minister of the Crown may make an order for civil 

sanctions in relation to Welsh matters, but only with the consent of the Welsh Ministers ς see 

section 59(2). 

Subsection (3):   

See General Note: Statutory Instruments.  For the Parliamentary scrutiny procedure, see section 61. 
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37 ñ Regulatorò   

(1) In this Part, “ regulator”  means–   

(a) a person specified in Schedule 5 (in this Part called a “ designated regulator” ), 

or  

(b) a person, other than a designated regulator, who has an enforcement function 

in relation to an offence to which subsection (2) applies.  

 

(2) This subsection applies to an offence contained, immediately before the day on 

which this Act is passed, in an enactment specified in Schedule 6.  

(3) Subsection (1)(b) does not include–   

(a) the Crown Prosecution Service,  

(b) a member of a police force in England or Wales,  

(c) a Procurator Fiscal,  

(d) a constable of a police force in Scotland,  

(e) the Public Prosecution Service for Northern Ireland, or  

(f) a member of the Police Service of Northern Ireland.  

 

Introduction:   

¢Ƙƛǎ ǎŜŎǘƛƻƴ ŘŜŦƛƴŜǎ άǊŜƎǳƭŀǘƻǊέΥ Ƴƻǎǘ ƻŦ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘƛǎ tŀǊǘ ƛƴǾƻƭǾŜ ŎƻƴŦŜǊǊƛƴƎ ǇƻǿŜǊ ƻƴ 

άǊŜƎǳƭŀǘƻǊǎέΦ  ¢ƘŜ нт ǊŜƎǳƭŀǘƻǊǎ ƭƛǎǘŜŘ ƛƴ {ŎƘŜŘǳƭŜ р όǿƘƛŎƘ ƘŀǾŜ ƴƻ ƻōǾƛƻǳǎ ǘƘŜƳŜ or connection) 

ŀǊŜ ŘŜǎŎǊƛōŜŘ ŀǎ άŘŜǎƛƎƴŀǘŜŘέ ǊŜƎǳƭŀǘƻǊǎΦ  

Subsection (3):  

Crown Prosecution Service ς established by section 1 of the Prosecution of Offences Act 1985. 

Procurator Fiscal ς the office in Scotland responsible for determining whether to bring prosecutions. 

Public Prosecution Service for Northern Ireland - established by the Justice (Northern Ireland) Act 

2002. 
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38 ñ Relevant offenceò   

(1) In this Part, “ relevant offence” , in relation to a designated regulator, means an 

offence–   

(a) in relation to which the designated regulator has an enforcement function, and  

(b) which is contained in an Act immediately before the day on which this Act is 

passed.  

 

(2) In this Part “ relevant offence” , in relation to a regulator other than a designated 

regulator, means an offence–   

(a) which is contained, immediately before the day on which this Act is passed, in 

an enactment specified in Schedule 6, and  

(b) in relation to which that regulator has an enforcement function.  

 

Introduction:   

This sectioƴ ŘŜŦƛƴŜǎ άǊŜƭŜǾŀƴǘ ƻŦŦŜƴŎŜέΥ Ƴƻǎǘ ƻŦ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ tŀǊǘ о ŎƻƴŦŜǊ ŜƴŦƻǊŎŜƳŜƴǘ ǇƻǿŜǊǎ 

in relation to relevant offences. 

Subsection (1):   

Designated regulator ς see section 37. 

Enforcement function ς defined in section 71(1) and (2). 

ά/ƻƴǘŀƛƴŜŘ ƛƴ ŀƴ !Ŏǘ ƛƳƳŜŘƛŀǘŜƭȅ ōŜŦƻǊŜ ǘƘŜ Řŀȅ ƻƴ ǿƘƛŎƘ ǘƘƛǎ !Ŏǘ ƛǎ ǇŀǎǎŜŘέΥ ǘƘƛǎ ǇƘǊŀǎŜ ŀǇǇŀǊŜƴǘƭȅ 

ƛƴŎƭǳŘŜǎ !Ŏǘǎ ǇŀǎǎŜŘ ōŜŦƻǊŜ ǘƘƛǎ ƻƴŜ ōǳǘ ƴƻǘ ƛƴ ŦƻǊŎŜ ǿƘŜƴ ǘƘƛǎ !Ŏǘ ǿŀǎ ǇŀǎǎŜŘΦ  ¢ƘŜ DƻǾŜǊƴƳŜƴǘΩǎ 

9ȄǇƭŀƴŀǘƻǊȅ bƻǘŜǎ ŜȄǇƭŀƛƴ ǘƘŀǘ άƛt is intended that in future Acts which create regulatory offences 

will themselves create whateveǊ ŎƛǾƛƭ ǎŀƴŎǘƛƻƴǎ ŀǊŜ ƴŜŎŜǎǎŀǊȅέΥ ǎƻ ŀƴȅ !Ŏǘ ǇŀǎǎŜŘ ōŜŦƻǊŜ ǘƘƛǎ ƻƴŜΣ 

whether in force or not, will not have had the opportunity to include provisions along the lines of 

this Act, and is therefore included in the powers in Part 3. 

ά!ŎǘέΥ ŘƻŜǎ ƴƻǘΣ ǿƛǘƘƻǳǘ ŜȄǇǊŜǎǎ ŜȄǘŜƴǎƛƻƴΣ ƛƴŎƭǳŘŜ !Ŏǘǎ ƻŦ ǘƘŜ {ŎƻǘǘƛǎƘ tŀǊƭƛŀƳŜƴǘΦ 

Subsection (2):    

Enforcement function ς defined in section 71(1) and (2). 
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Fixed monetary penalties  

39 Fixed monetary penalties  

(1) The provision which may be made under this section is provision to confer on a 

regulator the power by notice to impose a fixed monetary penalty on a person in 

relation to a relevant offence.  

(2) Provision under this section may only confer such a power in relation to a case 

where the regulator is satisfied beyond reasonable doubt that the person has committed 

the relevant offence.  

(3) For the purposes of this Part a “ fixed monetary penalty”  is a requirement to pay to 

a regulator a penalty of a prescribed amount.  

(4) Where the relevant offence is–   

(a) triable summarily (whether or not it is also triable on indictment), and  

(b) punishable on summary conviction by a fine (whether or not it is also 

punishable by a term of imprisonment),  

the amount of the fixed monetary penalty may not exceed the maximum amount of 

that fine.  

 

Introduction:   

This section allows a Minister to make an order (under section 36) which itself allows a regulator to 

impose a monetary penalty for commission of a regulatory offence. 

Note:  

Penalties under this section are subject to rules about (a) reduction for early payment, (b) interest, 

(c) penalties for late payment, and (d) enforcement ς see section 52. 

Subsection (1):  

Regulator ς see section 37. 

Relevant offence ς see section 38. 

άCƛȄŜŘ ƳƻƴŜǘŀǊȅ ǇŜƴŀƭǘȅέΥ ǘƘŀǘ ƛǎ ǘƻ ǎŀȅΣ ŀ ǇŜƴŀƭǘȅ ƻŦ ŀƴ ŀƳƻǳƴǘ ǎŜǘ ōȅ ǘƘŜ ƻǊŘŜǊ ǳƴŘŜǊ ǎŜŎǘƛƻƴ ос ς 

see subsection (3) and section 71(1). 
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40 Fixed monetary penalties: procedure  

(1) Provision under section 39 must secure the results in subsection (2).  

(2) Those results are that–   

(a) where a regulator proposes to impose a fixed monetary penalty on a person, the 

regulator must serve on that person a notice of what is proposed (a “ notice of 

intent” ) which complies with subsection (3),  

(b) the notice of intent also offers the person the opportunity to discharge the 

person's liability for the fixed monetary penalty by payment of a prescribed sum 

(which must be less than or equal to the amount of the penalty),  

(c) if the person does not so discharge liability–   

(i) the person may make written representations and objections to the 

regulator in relation to the proposed imposition of the fixed monetary penalty, 

and  

(ii) the regulator must at the end of the period for making representations and 

objections decide whether to impose the fixed monetary penalty,  

(d) where the regulator decides to impose the fixed monetary penalty, the notice 

imposing it (“ the final notice” ) complies with subsection (5), and  

(e) the person on whom a fixed monetary penalty is imposed may appeal against 

the decision to impose it.  

(3) To comply with this subsection the notice of intent must include information as to–   

(a) the grounds for the proposal to impose the fixed monetary penalty,  

(b) the effect of payment of the sum referred to in subsection (2)(b),  

(c) the right to make representations and objections,  

(d) the circumstances in which the regulator may not impose the fixed monetary 

penalty,  

(e) the period within which liability to the fixed monetary penalty may be 

discharged, which shall not exceed the period of 28 days beginning with the day 

on which the notice of intent was received, and  

(f) the period within which representations and objections may be made, which 

shall not exceed the period of 28 days beginning with the day on which the notice 

of intent was received.  

(4) Provision pursuant to subsection (2)(c)(ii)–   

(a) must secure that the regulator may not decide to impose a fixed monetary 

penalty on a person where the regulator is satisfied that the person would not, by 

reason of any defence, be liable to be convicted of the relevant offence, and  

(b) may include provision for other circumstances in which the regulator may not 

decide to impose a fixed monetary penalty.  
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(5) To comply with this subsection the final notice referred to in subsection (2)(d) 

must include information as to–   

(a) the grounds for imposing the penalty,  

(b) how payment may be made,  

(c) the period within which payment must be made,  

(d) any early payment discounts or late payment penalties,  

(e) rights of appeal, and  

(f) the consequences of non-payment.  

(6) Provision pursuant to subsection (2)(e) must secure that the grounds on which a 

person may appeal against a decision of the regulator include the following–   

(a) that the decision was based on an error of fact;  

(b) that the decision was wrong in law;  

(c) that the decision was unreasonable.  

 

Introduction:   

This section sets out things that must be achieved by any order under section 36 which provides for 

fixed penalties in accordance with section 39. 

Subsection (1):    

Regulator ς see section 37. 

Subsection (2):  

¢Ƙƛǎ ǎǳōǎŜŎǘƛƻƴ ǊŜǉǳƛǊŜǎ ŀ ǇŜǊǎƻƴ ǘƻ ōŜ ƎƛǾŜƴ ŀƴ ƻǇǇƻǊǘǳƴƛǘȅΣ ƛƴ ŜŦŦŜŎǘΣ ǘƻ άǇƭŜŀŘ Ǝǳƛƭǘȅέ ŀƴŘ Ǉŀȅ ǳǇ 

(sometimes at a lower rate) or to contest liability. 

άǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎ ŀƴŘ ƻōƧŜŎǘƛƻƴǎέ ς the difference is probably that representations are reasons why 

the regulator might agree not to impose a penalty, while objections are arguments that the 

regulator is not entitled to impose a penalty. 

Subsection (2)(e):   

Provision about appeals under this provision is made by section 54. 

Subsection (3):  

Paragraph (d) probably refers to subsection (4). 

Subsection (4):  

The effect of subsection (4)(a) is that any defence that the person could use if tried for the offence 

can be used in mŀƪƛƴƎ άǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎ ŀƴŘ ƻōƧŜŎǘƛƻƴǎέ ǘƻ ǘƘŜ ƴƻǘƛŎŜ ƻŦ ƛƴǘŜƴǘ ǘƻ ƛƳǇƻǎŜ ŀ ǇŜƴŀƭǘȅΦ 
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Subsection (5)(d):  

Discounts and penalties ς under section 52. 

Pepper v Hart Note (see General Note: Pepper v Hart): In Committee on the Bill for this Act in the 

House of Commons the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) 

said as follows: 

ά/ƭŀǳǎŜ пл ŀƭƭƻǿǎ ǘƘŜ ŘƛǎŎƘŀǊƎŜ ǇŀȅƳŜƴǘ ǘƻ ōŜ ǎŜǘ ŀǘ ŀ ƭƻǿŜǊ ƭŜǾŜƭ ǘƘŀƴ ǘƘŜ ŦƛȄŜŘ 

monetary penalty to, for example, reflect procedural savings from an early 

admission to liability by a business, so we have that already. Once the penalty has 

been imposed, clause 52(1) deals with the situation that he is concerned about. The 

ŎƭŀǳǎŜ ǎǘŀǘŜǎΥά!ƴ ƻǊŘŜǊ ǳƴŘŜǊ ǘƘƛǎ tŀǊǘΦΦΦŎƻƴŦŜǊǎ ǇƻǿŜǊ ƻƴ ŀ ǊŜƎǳƭŀǘƻǊ ǘƻ ǊŜǉǳƛǊŜ ŀ 

peǊǎƻƴ ǘƻ Ǉŀȅ ŀ ŦƛȄŜŘ ƳƻƴŜǘŀǊȅ ǇŜƴŀƭǘȅΦέ ¢Ƙŀǘ Ƴŀȅ ƛƴŎƭǳŘŜ ǇǊƻǾƛǎƛƻƴ άŦƻǊ ŜŀǊƭȅ 

ǇŀȅƳŜƴǘ ŘƛǎŎƻǳƴǘǎέ ŀƴŘ ǎƻ ƻƴΦ ¢ƘŜ ǇǊƻǾƛǎƛƻƴ ŀƭƭƻǿǎ ǘƘŜ ǊŜƎǳƭŀǘƻǊ ǘƻ ƻŦŦŜǊ ŀƴ ŜŀǊƭȅ 

payment discount should a business decide to pay the penalty immediately. That is 

once the penalty has been imposed. The discharge payment and early payment 

discount could be set at the same level. We obviously need to specify that in the Bill 

as there may be circumstances in which the amounts could differ. The amount of 

the discharge payment and the fixed monetary penalty and any subsequent early 

payment discount will be set out in the order made under part 3. As I said before, 

such orders will be subject to the affirmative resolution procedure, so Parliament 

will have the ultimate say in deciding thŀǘΦέ 

Subsection (5)(f):  

ά¢he consequences of non-ǇŀȅƳŜƴǘέΥ ƛǘ ƛǎ ƴƻǘ ŎƭŜŀǊ ǿƘŀǘ ŎƻƴǎŜǉǳŜƴŎŜǎ ǘƘŜǊŜ ŀǊŜΣ ōŜȅƻƴŘ 

enforcement under section 52.. 

Subsection (6):  

ά²ǊƻƴƎ ƛƴ ƭŀǿέΥ ǇŜǊƘŀǇǎ ōŜŎŀǳǎŜ ǘƘŜ ǿǊƻƴƎ ǇǊƻŎŜŘǳǊŜ ǿŀǎ ŦƻƭƭƻǿŜŘΤ ƻǊ ōŜŎŀǳǎŜ ǘƘŜ ƻŦŦŜƴŎŜ Ƙŀǎ 

been wrongly construed. 
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41 Fixed monetary penalties: criminal proceedings and conviction  

Provision under section 39 must secure that–   

(a) in a case where a notice of intent referred to in section 40(2)(a) is served on a 

person–   

(i) no criminal proceedings for the relevant offence may be instituted against 

the person in respect of the act or omission to which the notice relates before 

the end of the period in which the person may discharge liability to the fixed 

monetary penalty pursuant to section 40(2)(b), and  

(ii) if the person so discharges liability, the person may not at any time be 

convicted of the relevant offence in relation to that act or omission;  

(b) in a case where a fixed monetary penalty is imposed on a person, that person 

may not at any time be convicted of the relevant offence in respect of the act or 

omission giving rise to the penalty.  

 

Introduction:   

This section prevents a person from being punished twice for one offence, first by fixed penalty 

notice and secondly by criminal conviction.  It requires any order under section 36 which provides 

for fixed penalties in accordance with section 39 to include provision preventing double punishment. 
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Discretionary requirements  

42 Discretionary requirements  

(1) The provision which may be made under this section is provision to confer on a 

regulator the power by notice to impose one or more discretionary requirements on a 

person in relation to a relevant offence.  

(2) Provision under this section may only confer such a power in relation to a case 

where the regulator is satisfied beyond reasonable doubt that the person has committed 

a relevant offence.  

(3) For the purposes of this Part a “ discretionary requirement”  means–   

(a) a requirement to pay a monetary penalty to a regulator of such amount as the 

regulator may determine,  

(b) a requirement to take such steps as a regulator may specify, within such period 

as it may specify, to secure that the offence does not continue or recur, or  

(c) a requirement to take such steps as a regulator may specify, within such period 

as it may specify, to secure that the position is, so far as possible, restored to what 

it would have been if the offence had not been committed.  

 

(4) Provision under this section may not permit discretionary requirements to be 

imposed on a person on more than one occasion in relation to the same act or omission.  

(5) In this Part–   

“ variable monetary penalty”  means a requirement referred to in subsection (3)(a);  

“ non-monetary discretionary requirement”  means a requirement referred to in 

subsection (3)(b) or (c).  

(6) Where a variable monetary penalty is imposed in relation to a relevant offence 

which is–   

(a) triable summarily only, and  

(b) punishable on summary conviction by a fine (whether or not it is also 

punishable by a term of imprisonment),  

the amount of the variable monetary penalty may not exceed the maximum amount of 

that fine.  

 

Introduction:   

This section allows a Minister to make an order (under section 36) which itself allows a regulator to 

require a person who has committed an offence to (a) pay a monetary penalty (the amount of which 

is to be fixed by the regulator, not by the order as it is under section 39), (b) take steps to prevent 

continuance or recurrence, or (c) take steps to repair the damage caused by the offence.  
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Note:  

Penalties under this section are subject to rules about (a) reduction for early payment, (b) interest, 

(c) penalties for late payment, and (d) enforcement ς see section 52. 

Subsection (1):  

Regulator ς see section 37. 

Relevant offence ς see section 38. 

Subsection (2):  

άIŀǎ ŎƻƳƳƛǘǘŜŘ ŀ ǊŜƭŜǾŀƴǘ ƻŦŦŜƴŎŜέΥ ŎƻƳǇŀǊŜ άƘŀǎ ŎƻƳƳƛǘǘŜŘ the ǊŜƭŜǾŀƴǘ ƻŦŦŜƴŎŜέ ƛƴ ǎŜŎǘƛƻƴ офόнύ 

ς άǘƘŜέ ǎŜŜƳǎ ƳƻǊŜ ƴŀǘǳǊŀƭΣ ōǳǘ ƴƻ ŎƘŀƴƎŜ ƛŦ ƳŜŀƴƛƴƎ ƛǎ ŀǇǇŀǊŜƴǘƭȅ ƛƴǘŜƴŘŜŘΦ 

 Subsection (4):  

This subsection prevents multiple impositions of sanctions ς but there is apparently nothing to 

prevent a discretionary requirement under subsection (3)(b) or (c) from requiring a series of actions 

taken in accordance with a specified timetable. 

 Subsection (6):  

Unlike fixed penalties under section 39(4), a variable penalty for an offence triable either-way could 

exceed the maximum fine on summary conviction.
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43 Discretionary requirements: procedure  

(1) Provision under section 42 must secure the results in subsection (2).  

(2) Those results are that–   

(a) where a regulator proposes to impose a discretionary requirement on a person, 

the regulator must serve on that person a notice of what is proposed (a “ notice of 

intent” ) which complies with subsection (3),  

(b) that person may make written representations and objections to the regulator in 

relation to the proposed imposition of the discretionary requirement,  

(c) after the end of the period for making such representations and objections, the 

regulator must decide whether to–   

(i) impose the discretionary requirement, with or without modifications, or  

(ii) impose any other discretionary requirement which the regulator has power 

to impose under section 42,  

(d) where the regulator decides to impose a discretionary requirement, the notice 

imposing it (the “ final notice” ) complies with subsection (6), and  

(e) the person on whom a discretionary requirement is imposed may appeal 

against the decision to impose it.  

(3) To comply with this subsection the notice of intent must include information as to–   

(a) the grounds for the proposal to impose the discretionary requirement,  

(b) the right to make representations and objections,  

(c) the circumstances in which the regulator may not impose the discretionary 

requirement, and  

(d) the period within which representations and objections may be made, which 

may not be less than the period of 28 days beginning with the day on which the 

notice of intent is received.  

(4) Provision pursuant to subsection (2)(c)–   

(a) must secure that the regulator may not decide to impose a discretionary 

requirement on a person where the regulator is satisfied that the person would not, 

by reason of any defence raised by that person, be liable to be convicted of the 

relevant offence, and  

(b) may include provision for other circumstances in which the regulator may not 

decide to impose a discretionary requirement.  

(5) Provision pursuant to subsection (2)(c) must also include provision for–   

(a) the person on whom the notice of intent is served to be able to offer an 

undertaking as to action to be taken by that person (including the payment of a 

sum of money) to benefit any person affected by the offence,  

(b) the regulator to be able to accept or reject such an undertaking, and  
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(c) the regulator to take any undertaking so accepted into account in its decision.  

(6) To comply with this subsection the final notice referred to in subsection (2)(d) 

must include information as to–   

(a) the grounds for imposing the discretionary requirement,  

(b) where the discretionary requirement is a variable monetary penalty–   

(i) how payment may be made,  

(ii) the period within which payment must be made, and  

(iii) any early payment discounts or late payment penalties,  

(c) rights of appeal, and  

(d) the consequences of non-compliance.  

(7) Provision pursuant to subsection (2)(e) must secure that the grounds on which a 

person may appeal against a decision of the regulator include the following–   

(a) that the decision was based on an error of fact;  

(b) that the decision was wrong in law;  

(c) in the case of a variable monetary penalty, that the amount of the penalty is 

unreasonable;  

(d) in the case of a non-monetary discretionary requirement, that the nature of the 

requirement is unreasonable;  

(e) that the decision was unreasonable for any other reason.  

 

Introduction:   

This section sets out things that must be achieved by any order under section 36 which provides for 

discretionary requirements in accordance with section 42. 

Subsection (1):  

Regulator ς see section 37. 

άǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎ ŀƴŘ ƻōƧŜŎǘƛƻƴǎέ ς the difference is probably that representations are reasons why 

the regulator might agree not to impose a penalty, while objections are arguments that the 

regulator is not entitled to impose a penalty. 

Subsection (2)(e):  

Provision about appeals under this provision is made by section 54. 

Subsection (3):  

Paragraph (c) probably refers to subsection (4). 
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Subsection (4):  

The effect of subsection (4)(a) is that any defence that the person could use if tried for the offence 

Ŏŀƴ ōŜ ǳǎŜŘ ƛƴ ƳŀƪƛƴƎ άǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎ ŀƴŘ ƻōƧŜŎǘƛƻƴǎέ ǘƻ ǘƘŜ ƴƻǘƛŎŜ ƻŦ ƛƴǘŜƴǘ ǘƻ ƛƳǇƻǎŜ ŀ ǇŜƴŀƭǘȅΦ 

Subsection (6)(b):   

Discounts and penalties ς under section 52. 

Subsection (6)(d):  

άThe consequences of non-ŎƻƳǇƭƛŀƴŎŜέΥ ƛǘ ƛǎ ƴƻǘ ŎƭŜŀǊ ǿƘŀǘ ŎƻƴǎŜǉǳŜƴŎŜs there are in the case of 

the imposition of a monetary penalty, beyond enforcement provision under section 52. 

Subsection (7):  

ά²ǊƻƴƎ ƛƴ ƭŀǿέΥ ǇŜǊƘŀǇǎ ōŜŎŀǳǎŜ ǘƘŜ ǿǊƻƴƎ ǇǊƻŎŜŘǳǊŜ ǿŀǎ ŦƻƭƭƻǿŜŘΤ ƻǊ ōŜŎŀǳǎŜ ǘƘŜ ƻŦŦŜƴŎŜ Ƙŀǎ 

been wrongly construed. 
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44 Discretionary requirements: criminal proceedings and conviction  

(1) Provision under section 42 must secure the result in subsection (2) in a case where–   

(a) a discretionary requirement is imposed on a person, or  

(b) an undertaking referred to in section 43(5) is accepted from a person.  

(2) The result in this subsection is that the person may not at any time be convicted of 

the relevant offence in respect of the act or omission giving rise to the discretionary 

requirement or undertaking except in a case referred to in subsection (3).  

(3) The case referred to in subsection (2) is a case where–   

(a) a non-monetary discretionary requirement is imposed on the person or an 

undertaking referred to in section 43(5) is accepted from a person,  

(b) no variable monetary penalty is imposed on the person, and  

(c) the person fails to comply with the non-monetary discretionary requirement or 

undertaking.  

(4) Provision under section 42 may for the purposes of the case referred to in 

subsection (3) extend any period within which criminal proceedings may be instituted 

against the person.  

 

Introduction:   

This section prevents a person from being punished twice for one offence, first by the discretionary 

requirement procedure and secondly by criminal conviction.  It requires any order under section 36 

which provides for a discretionary requirement in accordance with section 42 to include provision 

preventing double punishment. 

The exception to this (subsection (3)) is that a person who fails to comply with the discretionary 

requirement can be prosecuted for the offence. The same applies if a person breaches an 

undertaking given for the purpose of avoiding the imposition of a discretionary requirement. 
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45 Discretionary requirements: enforcement  

(1) Provision under section 42 may include provision for a person to pay a monetary 

penalty (a “ non-compliance penalty” ) to a regulator if the person fails to comply 

with–   

(a) a non-monetary discretionary requirement imposed on the person, or  

(b) an undertaking referred to in section 43(5) which is accepted from the person.  

(2) Provision under subsection (1) may–   

(a) specify the amount of the non-compliance penalty,  

(b) provide for the amount to be calculated by reference to prescribed criteria,  

(c) provide for the amount to be determined by the regulator, or  

(d) provide for the amount to be determined in any other way.  

(3) Provision under subsection (1) must secure that–   

(a) the non-compliance penalty is imposed by notice served by the regulator, and  

(b) the person on whom it is imposed may appeal against that notice.  

(4) Provision pursuant to paragraph (b) of subsection (3) must secure that the grounds 

on which a person may appeal against a notice referred to in that subsection include the 

following–   

(a) that the decision to serve the notice was based on an error of fact;  

(b) that the decision was wrong in law;  

(c) that the decision was unfair or unreasonable for any reason (including, in a case 

where the amount of the non-compliance penalty was determined by the regulator, 

that the amount is unreasonable).  

 

Introduction:   

This section allows any order under section 36, which provides for discretionary requirements in 

accordance with section 42, also to require payment of a penalty if a person fails to comply with the 

discretionary requirement can be prosecuted for the offence.  The same applies if a person breaches 

an undertaking given for the purpose of avoiding the imposition of a discretionary requirement. 

Note:  

Penalties under this section are subject to rules about (a) reduction for early payment, (b) interest, 

(c) penalties for late payment, and (d) enforcement ς see section 52. 

Subsection (1):  

Regulator ς see section 37. 
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Subsection (2):  

Prescribed: by the order under section 36 ς see section 71(1). 

Subsection (4)(b):  

ά²ǊƻƴƎ ƛƴ ƭŀǿέΥ ǇŜǊƘŀǇǎ ōŜŎŀǳǎŜ ǘƘŜ ǿǊƻƴƎ ǇǊƻŎŜŘǳǊŜ ǿŀǎ ŦƻƭƭƻǿŜŘΤ ƻǊ ōŜŎŀǳǎŜ ǘƘŜ ƻŦŦŜƴŎŜ Ƙŀǎ 

been wrongly construed. 

Subsection (4)(c):  

άUƴŦŀƛǊ ƻǊ ǳƴǊŜŀǎƻƴŀōƭŜέΥ ŎƻƳǇŀǊŜ άǳƴǊŜŀǎƻƴŀōƭŜέ ŀƭƻƴŜ ƛƴ ǎŜŎǘƛƻƴǎ плόсύ ŀƴŘ поόтύ ς it is unlikely 

that tƘŜ ŀŘŘƛǘƛƻƴ ƻŦ άǳƴŦŀƛǊέ ƘŜǊŜ ƛǎ ƛƴǘŜƴŘŜŘ ǘƻ ŀŘŘ ŀƴȅǘƘƛƴƎΦ
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Stop notices  

46 Stop notices  

(1) The provision which may be made under this section is provision conferring on a 

regulator the power to serve a stop notice on a person.  

(2) For the purposes of this Part a “ stop notice”  is a notice prohibiting a person from 

carrying on an activity specified in the notice until the person has taken the steps 

specified in the notice.  

(3) Provision under this section may only confer such a power in relation to a case 

falling within subsection (4) or (5).  

(4) A case falling within this subsection is a case where–   

(a) the person is carrying on the activity,  

(b) the regulator reasonably believes that the activity as carried on by that person 

is causing, or presents a significant risk of causing, serious harm to any of the 

matters referred to in subsection (6), and  

(c) the regulator reasonably believes that the activity as carried on by that person 

involves or is likely to involve the commission of a relevant offence by that 

person.  

(5) A case falling within this subsection is a case where the regulator reasonably 

believes that–   

(a) the person is likely to carry on the activity,  

(b) the activity as likely to be carried on by that person will cause, or will present a 

significant risk of causing, serious harm to any of the matters referred to in 

subsection (6), and  

(c) the activity as likely to be carried on by that person will involve or will be 

likely to involve the commission of a relevant offence by that person.  

(6) The matters referred to in subsections (4)(b) and (5)(b) are–   

(a) human health,  

(b) the environment (including the health of animals and plants), and  

(c) the financial interests of consumers.  

(7) The steps referred to in subsection (2) must be steps to remove or reduce the harm 

or risk of harm referred to in subsection (4)(b) or (5)(b).  

 

Introduction:   

This section allows a Minister to make an order (under section 36) which itself allows a regulator to 

ƎƛǾŜ άǎǘƻǇ ƴƻǘƛŎŜǎέΣ ǊŜǉǳƛǊƛƴƎ ǇŜƻǇƭŜ ǘo stop doing certain harmful and unlawful things until they 

have taken steps to avoid the danger.  Failure to comply with a stop notice is an offence (section 49). 
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Subsection (1):  

Regulator ς see section 37. 

Relevant offence ς see section 38. 

Subsection (4):  

Note that paragraphs (b) and (c) are cumulative ς the activity must be harmful and unlawful to be 

the subject of a stop notice. 

Subsection (5):  

Note that paragraphs (b) and (c) are cumulative ς the activity must be harmful and unlawful to be 

the subject of a stop notice. 
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47 Stop notices: procedure  

(1) Provision under section 46 must secure the results in subsection (2) in a case where 

a stop notice is served.  

(2) Those results are that–   

(a) the stop notice must comply with subsection (3),  

(b) the person on whom it is served may appeal against the decision to serve it,  

(c) where, after service of the notice, the regulator is satisfied that the person has 

taken the steps specified in the notice, the regulator must issue a certificate to that 

effect (a “ completion certificate” ),  

(d) the notice ceases to have effect on the issue of a completion certificate,  

(e) the person on whom the notice is served may at any time apply for a 

completion certificate,  

(f) the regulator must make a decision as to whether to issue a completion 

certificate within 14 days of such an application, and  

(g) the person on whom the notice is served may appeal against a decision not to 

issue a completion certificate.  

(3) To comply with this subsection a stop notice must include information as to–   

(a) the grounds for serving the notice,  

(b) rights of appeal, and  

(c) the consequences of non-compliance.  

(4) Provision pursuant to subsection (2)(b) must secure that the grounds on which a 

person may appeal against a decision of the regulator to serve a stop notice include the 

following–   

(a) that the decision was based on an error of fact;  

(b) that the decision was wrong in law;  

(c) that the decision was unreasonable; (d) that any step specified in the notice is 

unreasonable;  

(e) that the person has not committed the relevant offence and would not have 

committed it had the stop notice not been served;  

(f) that the person would not, by reason of any defence, have been liable to be 

convicted of the relevant offence had the stop notice not been served.  

(5) Provision pursuant to subsection (2)(g) must secure that the grounds on which a 

person may appeal against a decision of the regulator not to issue a completion 

certificate include the following–   

(a) that the decision was based on an error of fact;  

(b) that the decision was wrong in law;  
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(c) that the decision was unfair or unreasonable.  

 

Introduction:   

This section sets out the procedure for stop notices under section 46.  It requires an order under 

section 36 to include specified provision. 

Subsection (2)(f):   

άWƛǘƘƛƴ мп Řŀȅǎ ƻŦ ǎǳŎƘ ŀƴ ŀǇǇƭƛŎŀǘƛƻƴέΥ ŎƻƳǇŀǊŜ άōŜƎƛƴƴƛƴƎ ǿƛǘƘ ǘƘŜ Řŀȅ ƻƴ ǿƘƛŎƘ ǘƘŜ ƴƻǘƛŎŜ ƻŦ 

ƛƴǘŜƴǘ ǿŀǎ ǊŜŎŜƛǾŜŘέ ƛƴ ǎŜŎǘƛƻƴ плόоύόŜύΣ ǿƘƛŎƘ Ƙŀǎ ŀ ƳƻǊŜ ŎŜǊǘŀƛƴ ŜŦŦŜŎǘ ǘƘŀƴ ǘƘŜ ŦƻǊƳǳƭŀ ǳǎŜŘ ƘŜǊŜΦ  

Following the normal presumption of construing legislation in favour of the citizen, a regulator 

would be wise to assume that the period begins on the day on which the application was sent, that 

being the earliest day that could be intended. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

ά! ōǳǎƛƴŜǎǎ ƳƛƎƘǘΣ ŦƻǊ ƻƴŜ ǊŜŀǎƻƴ ƻǊ ŀƴƻǘƘŜǊΣ ƘŀǾŜ ōŜŜƴ ǊŜƭŜŀǎƛƴƎ ǎƻƳŜ kind of 

toxic substance into the land. It could then have had a stop notice imposed on it for 

the leaking pipe that was emitting the waste, and the regulator might need to test 

whether the toxins had returned to an acceptable level, below which there was no 

danger to public health. In such a case, the regulator might have to wait for test 

results to be returned from a lab before it could confidently say that the business 

was complying. It might also have to contact a third party that might be involved, 

and ensure that that third party did not continue to suffer the harm that the original 

instance had caused to it.  I do not believe that such situations should be allowed to 

carry on for ever. There has to be a limit, which is why there is a limit in the Bill. A 

maximum limit of 14 days strikes the right balance between providing a safeguard 

for business, where time is money, and allowing regulators sufficient time to assess 

ǿƘŜǘƘŜǊ ǘƘŜ ōǳǎƛƴŜǎǎ Ƙŀǎ ŎƻƳǇƭƛŜŘΦέ 

Subsection (2)(g):  

Provision about appeals under this provision is made by section 54. 

Subsection (3):  

άConsequences of non-ŎƻƳǇƭƛŀƴŎŜέΥ ǎŜŜ ǎŜŎǘƛƻƴ пфΦ 

Subsection (4):  

ά²ǊƻƴƎ ƛƴ ƭŀǿέΥ ǇŜǊƘŀǇǎ ōŜŎŀǳǎŜ ǘƘŜ ǿǊƻƴƎ ǇǊƻŎŜŘǳǊŜ ǿŀǎ ŦƻƭƭƻǿŜŘΤ ƻǊ ōŜŎŀǳǎŜ ǘƘŜ ǊŜƭŜǾŀƴǘ 

offence has been wrongly construed. 
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Subsection (5):  

ά²ǊƻƴƎ ƛƴ ƭŀǿέΥ ǇŜǊƘŀǇǎ ōŜŎŀǳǎŜ ǘƘŜ ǿǊƻƴƎ ǇǊƻŎŜŘǳǊŜ ǿŀǎ ŦƻƭƭƻǿŜŘΤ ƻǊ ōŜŎŀǳǎŜ ǘƘŜ ǊŜƭŜǾŀƴǘ 

offence has been wrongly construed. 

άǳƴŦŀƛǊ ƻǊ ǳƴǊŜŀǎƻƴŀōƭŜέΥ ŎƻƳǇŀǊŜ άǳƴǊŜŀǎƻƴŀōƭŜέ ŀƭƻƴŜ ƛƴ ǎǳōǎŜŎǘƛƻƴ όпύόŎύ ς it is unlikely that the 

ŀŘŘƛǘƛƻƴ ƻŦ άǳƴŦŀƛǊέ ƘŜǊŜ ƛǎ ƛƴǘŜƴŘŜŘ ǘƻ ŀŘŘ ŀƴȅǘƘƛƴƎΦ
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48 Stop notices: compensation  

(1) Provision under section 46 conferring power on a regulator to serve a stop notice 

on a person must include provision for the regulator to compensate the person for loss 

suffered as the result of the service of the notice.  

(2) Provision under subsection (1) may provide for compensation–   

(a) only in prescribed cases;  

(b) only in relation to prescribed descriptions of loss.  

(3) Provision under subsection (1) must secure that the person on whom the stop notice 

is served is able to appeal against–   

(a) a decision by the regulator not to award compensation, or  

(b) a decision of the regulator as to the amount of the compensation.  

 

Introduction:   

This section provides for compensation to be paid where a stop notice is served and causes loss. 

Pepper v Hart Note (see General Note: Pepper v Hart):  

In Committee on the Bill for this Act in the House of Commons the Minister for Employment 

Relations and Postal Affairs (Mr. Pat McFadden) said as follows: 

άΧ ǘƘŜ ŎƭŀǳǎŜ ƛƴŎƭǳŘŜǎ ǇǊƻǾƛǎƛƻƴ ŦƻǊ ǘƘŜ ǊŜƎǳƭŀǘƻǊ ǘƻ ŎƻƳǇŜƴǎŀǘŜ ŀ ǇŜǊǎƻƴ ŦƻǊ ƭƻǎǎŜǎ 

suffered as a result of the service of the notice. That would include any period 

ŘǳǊƛƴƎ ŀƴ ŀǇǇŜŀƭ ǿƘŜƴ ǘƘŜ ƴƻǘƛŎŜ ǿŀǎ ǎǘƛƭƭ ƛƴ ŦƻǊŎŜΦέ 

Subsection (1):   

Regulator ς see section 37. 

Stop notice ς see section 46. 

Subsection (2):  

Prescribed ς by the order under section 36 ς see section 71(1).  
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49 Stop notices: enforcement  

(1) Provision under section 46 conferring power on a regulator to serve a stop notice 

must provide that, where a person on whom a notice is served does not comply with it, 

the person is guilty of an offence and liable–   

(a) on summary conviction, to a fine not exceeding £20,000, or imprisonment for 

term not exceeding twelve months, or both, or  

(b) on conviction on indictment, to imprisonment for a term not exceeding two 

years, or a fine, or both.  

(2) In the application of this section–   

(a) in England and Wales, in relation to an offence committed before the 

commencement of section 154(1) of the Criminal Justice Act 2003 (c. 44), or  

(b) in Northern Ireland,  

the reference in subsection (1)(a) to twelve months is to be read as a reference to six 

months.  

 

Introduction:   

This section makes it an offence to fail to comply with a stop notice under section 46. 

Subsection (1):  

Regulator ς see section 37. 

Stop notice ς see section 46. 

Subsection (2):  

Section 154(1) of the Criminal Justice Act 2003 ς GŜƴŜǊŀƭ ƭƛƳƛǘ ƻƴ ƳŀƎƛǎǘǊŀǘŜǎΩ ŎƻǳǊǘΩs power to 

impose imprisonment (not yet in force). 
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Enforcement undertakings  

50 Enforcement undertakings  

(1) The provision which may be made under this section is provision–   

(a) to enable a regulator to accept an enforcement undertaking from a person in a 

case where the regulator has reasonable grounds to suspect that the person has 

committed a relevant offence, and  

(b) for the acceptance of the undertaking to have the consequences in subsection 

(4).  

(2) For the purposes of this Part, an “ enforcement undertaking”  is an undertaking to 

take such action as may be specified in the undertaking within such period as may be 

so specified.  

(3) The action specified in an enforcement undertaking must be–   

(a) action to secure that the offence does not continue or recur,  

(b) action to secure that the position is, so far as possible, restored to what it would 

have been if the offence had not been committed,  

(c) action (including the payment of a sum of money) to benefit any person 

affected by the offence, or  

(d) action of a prescribed description.  

(4) The consequences in this subsection are that, unless the person from whom the 

undertaking is accepted has failed to comply with the undertaking or any part of it–   

(a) that person may not at any time be convicted of the relevant offence in respect 

of the act or omission to which the undertaking relates,  

(b) the regulator may not impose on that person any fixed monetary penalty which 

it would otherwise have power to impose by virtue of section 39 in respect of that 

act or omission, and  

(c) the regulator may not impose on that person any discretionary requirement 

which it would otherwise have power to impose by virtue of section 42 in respect 

of that act or omission.  

(5) Provision under this section may in particular include provision–   

(a) as to the procedure for entering into an undertaking; (b) as to the terms of an 

undertaking;  

(c) as to publication of an undertaking by a regulator;  

(d) as to variation of an undertaking;  

(e) as to circumstances in which a person may be regarded as having complied 

with an undertaking;  

(f) as to monitoring by a regulator of compliance with an undertaking;  
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(g) as to certification by a regulator that an undertaking has been complied with;  

(h) for appeals against refusal to give such certification;  

(i) in a case where a person has given inaccurate, misleading or incomplete 

information in relation to the undertaking, for that person to be regarded as not 

having complied with it;  

(j) in a case where a person has complied partly but not fully with an undertaking, 

for that part-compliance to be taken into account in the imposition of any criminal 

or other sanction on the person;  

(k) for the purpose of enabling criminal proceedings to be instituted against a 

person in respect of the relevant offence in the event of breach of an undertaking 

or any part of it, to extend any period within which those proceedings may be 

instituted.  

 

Introduction:   

This section allows a Minister to make an order (under section 36) which itself allows a regulator to 

enter into an agreement with a person who has committed an offence, under which the person 

undertakes to take remedial action and as a result avoids prosecution. 

Subsection (1):   

Regulator ς see section 37. 

Subsection (3):  

Prescribed ς by the order under section 36 ς see section 71(1). 

Subsection (5)(h):  

Provision about appeals under this provision is made by section 54. 

 

The remainder of this Act has not been reproduced for the 

purposes of this sample. 


