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Regulatory Enforcement and Sanctions Act
2008

2008 CHAPTER 13

An Act to make provision for the establishment of the Local Better Regulation Office; for the
co-ordination of regulatory enforcement by local authorities; for the creation of civil sanctions
in relation to regulatory offences; for the reduction and removal of regulatory burdens; and for
connected purposes.

[21st July 2008]

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent
of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and
by the authority of the same, as follows:—

Introductory Note:

¢tKS D2OSNYyYSyiQa 9ELX Iyl G2NE b2iSa 060458 DSySNI ¢
following termst

OPart 1 provides for the establishment of a statutory corporation known as the Local Better
Regulation Office ("LBRO") and makes provision about its objectives and functions; Part 2
makes provision for more consistent and co-ordinated regulatory enforcement by local
authorities; Part 3 provides for the introduction of a new expanded framework for
regulatory sanctions by enabling Ministers to confer new civil sanctioning powers on
regulators in relation to specific offences; and Part 4 provides for the introduction of a duty
on regulators not to impose or maintain unnecessary burdens.€

The general theme of the Act is creating mechanisms for controlling regulatory burdens, and
preventing over-regulation. It is based on a number of Government reports, listed in the
Explanatory Notes.

Pepper v Hart Note (see General Note: Pepper v Hart):

In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May
2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G¢KS . Aff gAff KSELI G2 alGNBy3IGKSy NBIdzZ | G2 NE
0KS Lzt AOX YR NBRdAzZOS NB3IdzZ F 2N 06dzZNRSya ¥F2

Pepper v Hart Note (see General Note: Pepper v Hart):
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In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May
2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

X GKS . Aff R2Sa y20 IfGSNI GKS TFdzy RIFYSY Gl N
We recently debated the European treaty at length, and the Bill to enact it. During those
proceedings, the relationship between European law and its jurisdiction and UK domestic

law was also debated at length. The Bill does not alter the relationship, to which we signed
dzL) 6 KSYy 6S 22AYSR (KS 9dz2NRPLISIY ! yA2y dé
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Part 1
THE LOCAL BETTER REGULATION OFFICE
Establishment of LBRO
1 LBRO

(1) The Local Better Regulation Office is established as a body corporate.
(2) In Parts 1 and 2 it is referred to as
(3) Schedule 1 (which makes further provision about LBRO) has effect.

Introduction:

¢CKA A éééﬁ)\QY SaidlofAaksSa GKS [ZC)I'f .SGGSN) wS3dz
in Schedule 1.

Pepper v Hart Note (see General Note: Pepper v Hart):

In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May
2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

Gt F NI M Attt ONBIGS | 1ytkedocaldbditer teglzatdmMaBicelddzo £ A O O
work with all parts of the system to help local authorities carry out their regulatory functions
effectively and in line with better regulation principles. We have already established the
LBRO as a company, and the Bill will give it statutory form, with the powers and duties that
it needs to take its work forward. That includes a power to give guidance to local authorities
on better regulation matters, to which those authorities will be required to have regard, as
well as a right to advise Ministers and make proposals about the framework that central
D2OSNYYSyld asSi F2N) 0KS g2N)] 2F €20t | dzi K2 NR

Subsection (1):
See General Note: Bodies Corporate.

Question: How can the Bill establish a body that already exists? Answer: The body is presently a
registered company: that legal person is replaced by a statutory corporation (and dissolved by
section 2). Technically speaking, the two bodies are entirely separate as a matter of law, despite
having the same name and despite being the same body for a number of practical purposes.
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2 Dissolution of the LBRO company

(1) The company limited by guarantee with registered number 6237580 and the
company name Local Better Regul ati on
company” ) is dissolved.

(2) The registrar of companies for England and Wales must strike the name of the
LBRO company off the register of companies before the end of the period of seven
days beginning with the day on which this section comes into force.

(3) Schedule 2 (which makes provision relating to the replacement of the LBRO
company by LBRO) has effect.

Introduction:

This section dissolves the Local Better Regulation Office registered company, which is replaced by
the statutory corporation established by section 1.

Subsection (1):

Although there are statutory procedures for the discontinuance of registered companies, an Act of
Parliament has the power to override them and terminate a company by simply stating that it is
dissolved. The result is that the company ceases to exist for all legal purposes (in the United
Kingdom ¢ the effect of the proposition in relation to foreign rights and liabilities of a company
might be less complete, but the point probably does not arise in this case).

Westlaw UK
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Definitions
3 Loawalhorityo

(1) In this Part references to a local authority in England are to any of the following—
(a) a county or district council in England;
(b) a London borough council;
(c) the Common Council of the City of London;

(d) the Sub-Treasurer of the Inner Temple and the Under-Treasurer of the Middle
Temple;

(e) the Council of the Isles of Scilly;

(f) a fire and rescue authority in England (not being an authority referred to in
paragraphs (a) to (e));

(9) a port health authority in England (not being an authority referred to in
paragraphs (a) to (e));

(h) an authority established under section 10 of the Local Government Act 1985
(c. 51) (waste disposal authorities for Greater London and metropolitan counties).

(2) In this Part references to a local authority in Wales are to any of the following—
(a) a county or county borough council in Wales;

(b) a fire and rescue authority in Wales (not being a county or county borough
council);

(c) a port health authority in Wales (not being a county or county borough
council).

Introduction:

CtKA&a aSOGA2y RSTAYySa at20Ff ldziK2NRGE&e F2NJ 0KS
Regulation Office are defined by reference to local authorities (for example, the power to give
guidance to local authorities under section 6).

Subsection (1):

For details of the nature and statutory basis for each of the listed kinds of local authority see General
Note: Local Authorities.

Subsection (2):

For details of the nature and statutory basis for each of the listed kinds of local authority see General
Note: Local Authorities.
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Relfewmaotti ono

(1) I n this Part ¢ rel evant function”
Wales, means—

(a) a function under a relevant enactment of imposing requirements, restrictions or
conditions, or setting standards or giving guidance, in relation to any activity, or

(b) a function which relates to the securing of compliance with, or the enforcement
of, requirements, restrictions, conditions, standards or guidance which under or by
virtue of a relevant enactment relate to any activity.

(2) In subsection (1)» “ relevant enact ment

(@) an enactment specified in Schedule 3 or an enactment made under such an
enactment;

(b) an enactment to which subsection (3) applies.

(3) This subsection applies to any enactment made under section 2(2) of the European
Communities Act 1972 (c. 68) with respect to any of the following matters—

(a) agricultural produce (quality standards and labelling);

(b) animal health and welfare;

(c) animal feed;

(d) consumer protection;

(e) environmental protection;

(F) food hygiene and standards;

(9) public health and safety;

(h) weights and measures (including measuring instruments).
(4) The Secretary of State may by order—

(a) amend Schedule 3 so as to add any enactment to it or to remove any enactment
from it; (b) amend subsection (3) so as to add any matter to it or remove any matter
from it.

(5) An order under subsection (4) may make different provision for different purposes
(including different provision in relation to local authorities in England and Wales
respectively).

(6) An order under subsection (4) requires the consent of the Welsh Ministers to make
provision, in relation to local authorities in Wales, in respect of a Welsh ministerial
matter.

(7) The Secretary of State may by order determine whether, for the purposes of
subsection (3), an enactment made under section 2(2) of the European Communities
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Act 1972 is made with respect to any of the matters specified in that subsection.
(8) An order under subsection (7) requires the consent of the Welsh Ministers where—

(a) the determination affects the application of this Part in relation to local
authorities in Wales, and

(b) the enactment made under section 2(2) of the European Communities Act
1972 relates to a Welsh ministerial matter.

(9) In subsection (1)—
(a) references to a function do not include a function of conducting criminal or
civil proceedings;
(b) references to an activity include providing goods and services and employing
or offering employment to any person.

Introduction:

tKAa aSOGA2Yy RSTAYSa GaNBtSOIHyld TFdzyOiliAaAz2yé TF2N (K
Better Regulation Office are defined by reference to relevant functions of local authorities (for
example, the power to give guidance to local authorities under section 6).

Subsections (1) to (3):

Enactment¢¥F 2 NJ SELX FyFGA2y 2F 6KIFG GKS GSNY aSyl OGYSy
Note: Enactment.

Subsection (3):

Section 2(2) of the European Communities Act 1972 ¢ the provision which gives the Government
power to implement European Community obligations (see General Note: Section 2(2) of the
European Communities Act 1972).

Subsection (4):

An order under this subsection is to be made by statutory instrument subject to draft affirmative
procedure ¢ s. 20(1), (3) (see General Note: Statutory Instruments: Draft affirmative procedure).

Subsection (6):

s

G2 St aK YAYA&onddbylvittue of BSIOTI S\ NEyYmattemnirsWalds (within the meaning
of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsg.

Subsection (7):

An order under this subsection is to be made by statutory instrument subject to negative resolution
procedure ¢ s. 20(1), (2) (see General Note: Statutory Instruments: Negative resolution procedure).
It may also require consent of the Welsh Ministers (see subsection (8)).
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Subsection (8):

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers.)
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General functions of LBRO
5 Objective relating to general functions

(1) In exercising its functions under sections 6 to 10 LBRO has the objective of
securing that local authorities in England and Wales exercise their relevant functions—

(a) effectively,

(b) in a way which does not give rise to unnecessary burdens, and

(c) in a way which conforms with the principles in subsection (2).
(2) Those principles are that—

(a) regulatory activities should be carried out in a way which is transparent,
accountable, proportionate and consistent;

(b) regulatory activities should be targeted only at cases in which action is needed.

Introduction:

This section gives the Local Better Regulation Office its general function of making sure that local
authorities do not over-regulate.

Subsection (1):

Local authorities ¢ see section 3.
Relevant functions ¢ see section 4.
Subsection (2):

See General Note: Proportionality.

Note:

These principles of & f AURKIGOK ¢ NB I dzf | GA2y FFNB Ifaz2 | LILXASR G2

3 ¢ see section 66.

Subsection (2)(b):

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment

Relations and Postal Affairs (Mr. Pat McFadden) was asked:
GaL g2dAd R tA1S (G2 OfFNATE &a2YSGKAy3Id {dzoaSoi
GFrNBSGSR 2yteé i OFrasSa Ay oKAOK | Qihksday Aad yS
be helpful in the debate, certainly to those who are concerned about the mattert that the
measure would seek to implement the full Hampton-compliant, risk-0 I & SR | LILINR | OKK ¢

I YA6SNBR &/ SNIIFAyfes (KS&S | NB 1y2pofanth a8 G(KS
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guide for regulators and Government in framing regulation. My point and, to use more
O2ftf2ljdaAl fly3ddza 3Ss (GKS D2@SNYyYSyiliQa O@ASs
daK2dzZ R IdzA RS (KS FdzyOliAz2ya 2F [.wh dzy RSN GKS
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6 Guidance to local authorities

(1) LBRO has the function of giving guidance to local authorities in England and
Wales as to how to exercise their relevant functions.

(2) Guidance under subsection (1)—
(a) may be given to any one or more local authorities in England or Wales;
(b) may relate to any one or more relevant functions;
(c) may relate to the exercise of one or more relevant functions in a particular case.

(3) A local authority in England or Wales must have regard to any guidance given to it
under this section.

(4) Before giving guidance under this section in relation to any relevant function
LBRO must consult—

(a) the persons whose activities are regulated by the exercise of the function, or
persons representative of such persons,

(b) such local authorities in England and Wales, or such persons representative of
local authorities in England and Wales, as LBRO considers appropriate, and

(c) such other persons as LBRO considers appropriate.

(5) LBRO must publish (in such manner as it considers appropriate) any guidance
given by it under this section.

(6) LBRO may vary or revoke any guidance given by it under this section by further
guidance under this section.

Introduction:

This section allows the Local Better Regulation Office to give local authorities guidance about how to
perform their functions. Section 5 controls how this power is exercised.

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G¢KIG 3JdZARFYOS FdzyOlA2y Aa AYLRNIFIYGd |yR
which | am sure that we will discuss in Part 2. Indeed, one of the key reasons for setting up
the LBRO is that there is currently a gap in the provision of sufficiently clear guidance to local

authorities about how legislation is to be interpreted and enforced. The clause is therefore
AYLRNIFYGdE

Subsection (1):

Local authorities ¢ see section 3.

Westlaw UK
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Relevant functions ¢ see section 4.
Subsections (1) to (3):

Guidance ¢ statutory guidance is not legislation (see Craies on Legislatipi€h. 3.7.4).  Guidance
under this section is not binding. Local authorities are required to have regard to it (subs. (3)), but
that means they could choose not to follow it. See General Note: Have Regard To. But note that
section 7 provides a further enforcement procedure.

Subsection (4):
See General Note: Consultation.
Subsection (5):

A6Ay a dzOK Y Y)/é NJ | & Aebe wOR ydéd AotRiBgNahd ade babiddRin IR | G S0 € Y
example, section 11.

Subsection (6):

Power to revoke and vary ¢ this provision is needed only because the general implied power to
revoke and vary subordinate legislation does not extend to guidance (Interpretation Act 1978, s. 14).

SOFdzaS FdzZNIKSNJ IdZARIF YOS A& G2 0S aGdzy RSNJ GKAa &
(4) and (5) will apply.
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7 Guidance to local authorities: enforcement

(1) LBRO may at any time, if it thinks it appropriate to do so, direct one or more local
authorities in England or Wales to comply with—

(a) any guidance given under section 6 which relates to the exercise of a relevant
function, or

(b) any guidance given under an enactment by another person which relates to the
exercise of a relevant function.

(2) LBRO may not give a direction under this section without the consent of the
Secretary of State, except in a case to which subsection (3) applies.

(3) LBRO may not give a direction under this section to one or more local authorities
in Wales in relation to a Welsh ministerial matter without the consent of the Welsh
Ministers.

(4) Where a direction under this section relates to two or more local authorities in
England and Wales, consent under subsection (2) or (3) must be given by order.

(5) Before giving a direction under this section LBRO must consult—
(@) the local authorities in England or Wales to whom the direction is to be given,
(b) any relevant regulator, and
(c) such other persons as LBRO considers appropriate.

(6) I n subsection (5)(b) “ rel evant
authority in England or Wales) with regulatory functions which relate to the matter to
which the direction relates.

(7) LBRO must publish (in such manner as it considers appropriate) any direction
given by it under this section.

(8) A direction under this section may be revoked or varied by a further direction under
this section.

Introduction:

This section allows the Local Better Regulation Office to take enforcement action if it thinks a local
authority is disregarding its guidance under section 6.

Question: Why does this section not include an express duty to comply with a direction ¢ compare
s.15(4)? Answer: Directions will be given to local authorities, so the range of sanctions that may be
imposed on judicial review will be available to enforce non-compliance (the duty to achieve which is
implicit in the power to direct).

Pepper v Hart Note (see General Note: Pepper v Hart):

Westlaw UK
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In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G!'a RNIXYFGSRZ OfldzaS tv YSSia GKFd RSY2ONI i
KFEYLSNB GKS [.whQa ¢ 2duiingto tonbultaBch,yatdlthe Yy & LINE
consent of the Secretary of State, and provisions for consent to be given by order

where a certain number of local authorities are involved. That is the balance that we
KFgS G2 aiuNAR1S Ay GKS Of | dza So¢

Subsection (1):

Local authorities ¢ see section 3.
Relevant functions ¢ see section 4.
Subsection (2):

See General Note: Secretary of State.
Subsection (3):

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers)

G2SftAK YAYAZYSNXAE o8 (05N deer d Waled (5ithid thednganingn = G
of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionse.

Subsection (4):

Order - An order under this subsection is to be made by statutory instrument subject to negative
resolution procedure ¢ s. 20(1), (2), (4) (see General Note: Statutory Instruments: Negative
resolution procedure). So a direction given to one local authority will be given informally, without
statutory publication and registration requirements, while a direction given to more than one local
authority will be given by statutory instrument.

Subsection (5):
See General Note: Consultation.
Subsection (6):

Regulatory function ¢ section 74 applies the definition found in section 32 of the Legislative and
Regulatory Reform Act 2006. The essence of that definition is:

G600 | FdzyOliA2y dzy RSNJ Fyé Syl OldYSyid 2F AYLRaay3
standards or giving guidance, in relation to any activity; or (b) a function which relates to the
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securing of compliance with, or the enforcement of, requirements, restrictions, conditions,
a0FyRIFINR& 2NJ 3dzARIF YOS 4KAOK dzy RSNJ 2NJ 6& @A NI dzS ¢

Subsection (7):

GoAy adzOK YIFIYYySNI Fa Al O2yaARSNAE | LILINRPLINRIF GS0EY
example, section 11.

Subsection (8):

Power to revoke and vary ¢ this provision is needed only because the general implied power to
revoke and vary subordinate legislation does not extend to directions (Interpretation Act 1978, s.
14).

.S80FdzaS | Fd2NIKSNJ RANBOGA2Yy Aa (G2 06S adzy RSNI (KA:
(2) to (7) will apply.
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8 Financial support and assistance to local authorities

LBRO may provide financial support and assistance—
(a) to a local authority in England or Wales in relation to its exercise of its relevant
functions;

(b) to any other person for the purpose of assisting local authorities in England or
Wales in the exercise of their relevant functions.

Introduction:
This section allows the Local Better Regulation Office to give money to local authorities.
Note:

Although the power to give money is expressed in open terms, it is restricted by the overriding

objective in section 5.
Local authorities ¢ see section 3.

Relevant functions C see section 4.
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9 Advice to Ministers of the Crown

(1) LBRO may at any time give advice or make proposals to a Minister of the Crown
on—

(a) the way in which any one or more local authorities in England or Wales
exercise any of their relevant functions;

(b) the effectiveness of legislation (or proposed legislation) relating to the exercise
by local authorities in England or Wales of their relevant functions;

(c) whether any other regulatory functions could appropriately be exercised by
local authorities in England or Wales;

(d) any other matter relating to the exercise by local authorities in England or
Wales of their relevant functions.

(2) LBRO must give advice or make proposals to a Minister of the Crown on the
matters referred to in subsection (1) if requested to do so by that Minister.

Introduction:
This section allows the Local Better Regulation Office to give advice to Ministers.
Note:

Ministers are not expressly required to have regard to advice under this section; but in proceedings
for judicial review advice under this section might be relied upon in arguing that action or inaction
by a Minister was unreasonable (see General Note: Wednesbury reasonableness).

Note:

Although the power to give advice is expressed in open terms, it is restricted by the overriding
objective in section 5.

Subsection (1):
Ministers of the Crown ¢ defined by section 74; see General Note: Ministers of the Crown.
Local authorities ¢ see section 3.

Relevant functions ¢ see section 4.
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10 Advice to Welsh Ministers

(1) LBRO may at any time give advice or make proposals to the Welsh Ministers on—

(a) the way in which any one or more local authorities in Wales exercise any of
their relevant functions in relation to any Welsh ministerial matter;

(b) the effectiveness of legislation (or proposed legislation) relating to the exercise
by local authorities in Wales of their relevant functions in relation to any such
matter;

(c) whether any other regulatory functions could appropriately be exercised by
local authorities in Wales in relation to any such matter;

(d) anything else relating to the exercise by local authorities in Wales of their
relevant functions in relation to any such matter.

(2) LBRO must give advice or make proposals to the Welsh Ministers on the matters
referred to in subsection (1) if requested to do so by the Welsh Ministers.

Introduction:
This section allows the Local Better Regulation Office to give advice to the Welsh Ministers.
Note:

The Welsh Ministers are not expressly required to have regard to advice under this section; but in
proceedings for judicial review advice under this section might be relied upon in arguing that action
or inaction by the Welsh Ministers was unreasonable (see General Note: Wednesbury
reasonableness).

Note:

Although the power to give advice is expressed in open terms, it is restricted by the overriding
objective in section 5.

Subsection (1):

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers).

Local authorities in Wales ¢ see section 3(2).

Relevant functions ¢ see section 4.

G2SftaK YAYAZYSNYAE o8 (05N ceber ® Waled(Sidin thednganingn = G
of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsg.
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Function relating to enforcement priorities
11 Enforcement priorities

(1) LBRO must prepare and publish—

(a) a list specifying those matters to which a local authority in England should give
priority when allocating resources to its relevant functions, and

(b) a list specifying those matters to which a local authority in Wales should give
priority when allocating resources to its relevant functions.

(2) A local authority in England or Wales must have regard to the appropriate list
under subsection (1) when allocating resources to its relevant functions.

(3) Before publishing a list under subsection (1) LBRO must consult such persons as it
considers appropriate.

(4) LBRO must publish details of any representations made to it pursuant to subsection
@).

(5) LBRO may not publish a list under subsection (1)(a) without the consent of the
Secretary of State.

(6) LBRO may not publish a list under subsection (1)(b)—
(a) without consulting the Secretary of State;
(b) without the consent of the Welsh Ministers.
(7) LBRO must review a list under this section—
(a) from time to time on its own initiative;
(b) if requested to do so by the Secretary of State;

(c) in the case of a list under subsection (1)(b), if requested to do so by the Welsh
Ministers.

(8) If following a review LBRO decides to revise a list under this section it must
publish the revised list (and subsections (2) to (7) have effect in relation to any revised
list).

Introduction:

This section allows the Local Better Regulation Office to tell local authorities how to prioritise
different regulatory or enforcement functions.

Subsection (1):
Local authorities ¢ see section 3.

Relevant functions ¢ see section 4.
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Subsection (2):

Local authorities are required to have regard to the list under subsection (1); but that means they
could choose not to follow it. See General Note: Have regard to.

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G¢KS LIKNIAS aKFEZS NBIIFINR (2¢ Aa GKS (Se
of direction like the one we discussed in our debate on clause 7. It says to local

Fdzi K2NRAGASEAY a¢KS D2@SNYYSyid dzyRSNEGIF YR
different things by different Departments. We hope it will be helpful if we publish a

list of all the things that we want you to have particular regard to, to give you some
aSyasS 2F LINA2NAGe dé ¢

Subsection (3):
See General Note: Consultation.
Subsection (5):

See General Note: Secretary of State.
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Matters relating to exercise of LBRO's functions

12 Relationship with other regulators

(1) LBRO and a regulator to which this section applies must enter into a memorandum
of understanding with each other as to how they will work together in the exercise of
their respective functions.

(2) This section applies to the following regulators—

(a) the Environment Agency;

(b) the Food Standards Agency;

(c) the Gambling Commission;

(d) the Health and Safety Executive;
(e) the Office of Fair Trading.

Introduction:

This section requires the Local Better Regulation Office to co-ordinate with other specified statutory

regulators.

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment

Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

Subsection (1):

GX GKS OfldzaS Aa LISNX¥AaarAgS Ay GKS
other organisations. The hon. Gentleman also asked what would happen if a conflict
arose, the bone of his question. | stress that the organisations listed would retain
their statutory independence. They will have to discuss matters maturely. | do not
want the hon. Gentleman to feel that there will be some kind of takeover of these
organisations by the LBRO. We are talking about memorandums of understanding,

and the organisations concerned will retain their statutory independence under the
Of I dz&a S d¢

A memorandum of understanding will not be a binding having direct legal effect; but it could be

relevant in an administrative law context, including in proceedings for judicial review where it was

alleged that action or failure to act by one of the specified bodies breached the memorandum. The

section does not require the memorandum to be published; but nor is there any implicit

requirement that it should be confidential.

Westlaw UK
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Subsection (2):

The Environment Agency: established by section 1 of the Environment Act 1995. It has various
functions imposed by statute all relating to the protection of the environment.

The Food Standards Agency: established by section 1 of the Food Standards Act 1999 with various
functions for the purpose of protecting the public's health and consumer interests in relation to
food.

The Gambling Commission: established by section 20 of the Gambling Act 2005 with various
functions for the purpose of regulating gambling.

The Health and Safety Executive: established by section 10 of the Health and Safety at Work etc. Act
1974 with various functions for the purpose of protecting people against risks to health or safety
arising out of work activities.

The Office of Fair Trading: established (or rather confirmed) by section 1 of the Enterprise Act 2002

GAGK @I NR2dza Fdzy OlAz2ya F2N) GKS LidzN1J2a$s
competition law.

Westlaw UK
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13 Duty not to impose burdens etc
(1) LBRO must secure that in exercising any of its functions it does not—
(a) impose burdens which are unnecessary, or
(b) maintain burdens which have become unnecessary.

(2) Subsection (1) does not require the removal of a burden which has become
unnecessary where its removal would, having regard to all the circumstances, be
impracticable or disproportionate.

(3) LBRO must secure that—

(a) it exercises its functions in a way which is transparent, accountable,
proportionate and consistent;

(b) it targets its activities only at cases in which action is needed.

Introduction:
This section requires the Local Better Regulation Office to regulate with a light touch.
Subsection (2):

Disproportionate: that is to say that the benefits of the removal of the burden would be outweighed
by the costs.

Subsection (3):

Proportionate: proportionality is a concept of European Law recently imported into United Kingdom

fl g AYy | ydzYoSNJ 2F LI I OSao Grie &F She gbddidl priakiblesIbfS 2 F
Community law, requires the means employed by a Community provision to be appropriate for
FGdFrAyAy3a GKS 202S0O0GA0S LIzZNEdzSR F yR G@manyivz 32
Council of the European Uni@fase C-380/03) [2007] 2 CMLR 1, ECJ at para. 144.
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14 Ancillary powers

(1) LBRO may do anything which it thinks necessary or expedient for the purpose of,
or in connection with, the exercise of any of its functions.

(2) In particular, LBRO may—
(a) enter into agreements;
(b) acquire or dispose of property;
(c) borrow money;
(d) invest money.

Introduction:

This section allows the Local Better Regulation Office to do anything they think they need in order to
perform their main functions. It is required only because of the rule that the capacity and powers of
statutory corporations are restricted to those conferred expressly by statute. Although express
provision of this kind is common it probably adds little or nothing to the ancillary powers implied by
common law (see Craies on Legislatip@hapter 13.1).
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Ministerial powers in relation to LBRO
15 Guidance or directions by the Secretary of State
(1) The Secretary of State may give LBRO-
(a) guidance, or
(b) directions,
as to the exercise of any of its functions.

(2) Before giving any guidance or directions under this section the Secretary of State
must consult—

(a) LBRO, and

(b) such other persons as the Secretary of State considers likely to be affected by
the guidance or directions, or persons representative of such persons.

(3) The Secretary of State must—

(@) publish (in such manner as the Secretary of State considers appropriate) any
guidance or directions given under this section, and

(b) lay a copy of any such guidance or directions before Parliament.

(4) LBRO must have regard to any guidance, and comply with any directions, given
under this section.

(5) The Secretary of State may vary or revoke any guidance or directions given under
this section by further guidance or directions under this section.

(6) The Secretary of State may not under subsection (1)(b) give LBRO directions
relating to the exercise of its functions under section 7 in relation to two or more local
authorities in England and Wales.

(7) The Secretary of State may by order require LBRO to exercise its functions under
section 7 in relation to two or more local authorities in England and Wales in such
manner as may be specified in the order.

Introduction:
This section allows the Secretary of State to tell the Local Better Regulation Office what to do.
Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

& t I INsPecifies two distinct direction-giving powers. The first, which we have
RAaOdzaaSRX Aa [.whQad NRIKG G2 3IABS €20l ¢
under clause 7. The amendments deal with the second power, which relates to a
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aAyAa hStdlgvédirddtlord to LBRO. It is intended as a reserve power. LBRO
needs to be independent, but as the hon. Gentleman rightly said on an earlier point,
Ministers remain accountable to Parliament for its work. If we found ourselves in a
situation where LBRO was acting against the public interest, we would need to
exercise such a power.

It is unlikely that the power will be used, but it is perhaps prudent to have it in case
it is needed. The issue was included in response to a recommendation by the
Delegated Powers and Regulatory Reform Committee. The Committee drew
attention to the potential uses to which the two directional powers could be put in
combination. It was concerned that Ministers could direct LBRO to direct multiple
local authorities and that that would give the power a quasi-legislative character. It
felt that the issue needed to be dealt with and recommended that parliamentary
scrutiny be applied where LBRO used its directions for more than one local authority
and where Ministers had instructed it to do so. Following amendments to
implement those recommendations, both can be done only with parliamentary
approval. Ministers are unlikely to use their direction-giving power in the sense that
| have set out, but a safeguard should be in place. | hope that clarifies that, in
phrasing the clause in the way that we have, we are responding to concerns raised

o GKS 5StS3FGSR t26SNAR FyR wS3dzA F 2N wS

Subsection (1):

Guidance and directions: the difference between the two is that guidance will be of a general nature
and requires to be considered (subsection (4)) but could in appropriate cases be departed from
where the LBRO thinks it can justify the departure; while directions will require specific action and
must be complied with (subsection (4)).

See General Note: Secretary of State.
Subsection (2):

See General Note: Consultation.

Subsection (3):

See General Note: Laying before Parliament.
Subsection (5):

Power to revoke and vary ¢ this provision is needed only because the general implied power to
revoke and vary subordinate legislation does not extend to guidance or directions (Interpretation
Act 1978, s. 14).

SOl dzaS FdzZNIKSNJ FdzARFYyOS YR RANBOGAZ2Y A
subsections (2) to (4) will apply.
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Subsections (6) and (7):

The cumulative effect of subsections (6) and (7) is that the Secretary of State can give directions to
local authorities through the LBRO, but only by order (which is required to be made by negative
resolution statutory instrument ¢ see section 20) and not by informal direction under this section.
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16 Guidance or directions by Welsh Ministers
(1) The Welsh Ministers may give LBRO—
(a) guidance, or
(b) directions,
as to the exercise in relation to Wales of any of its functions relating to a Welsh
ministerial matter.

(2) Before giving any guidance or directions under this section the Welsh Ministers
must consult—

(a) LBRO, and
(b) such other persons as the Welsh Ministers consider likely to be affected by the
guidance or directions, or persons representative of such persons.

(3) The Welsh Ministers must—

(@) publish (in such manner as they consider appropriate) any guidance or
directions given under this section, and

(b) lay a copy of any such guidance or directions before the National Assembly for
Wales.

(4) LBRO must have regard to any guidance, and comply with any directions, given
under this section.

(5) The Welsh Ministers may vary or revoke any guidance or directions given under
this section by further guidance or directions under this section.

(6) The Welsh Ministers may not under subsection (1)(b) give LBRO directions
relating to the exercise of its functions under section 7 in relation to two or more local
authorities in Wales.

(7) The Welsh Ministers may by order require LBRO to exercise its functions under
section 7 in relation to two or more local authorities in Wales, so far as relating to a
Welsh ministerial matter, in such manner as may be specified in the order.

Introduction:

This section is the equivalent for Wales of section 15: it allows the Welsh Ministers to tell the Local
Better Regulation Office what to do.

Note:

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers).
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Subsections (1) to (7):
For commentary see notes to Section 15.
Subsection (3):

See General Note: Laying Before Parliament.
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Supplementary and general
17 Review of LBRO

(1) The Secretary of State must in accordance with this section review LBRO's
discharge of its functions.

(2) The review must take place as soon as practicable after the end of the period of
three years beginning with the day on which this section comes into force.

(3) The review must in particular consider—
(a) whether LBRO is discharging its functions effectively and efficiently, and

(b) the extent to which LBRO, in discharging its functions under sections 6 to 10,
has attained the objective in section 5.

(4) In conducting a review under this section the Secretary of State must consult—
(a) the Welsh Ministers, and
(b) such other persons as the Secretary of State considers appropriate.

(5) The Secretary of State must publish the results of a review under this section.

(6) The Secretary of State must lay a copy of a review under this section before
Parliament and the National Assembly for Wales.

Introduction:
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Subsection (1):
Secretary of State. See General Note: Secretary of State.
Subsection (2):

G gYKIS R & 2 y KA OK UKA& aSOilAz y O 20%dstion 78(Y):io2 T2 NO S
present commencement position see {commencement information annotation}.

Subsection (4):

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers).

Subsection (6):

See General Note: Laying Before Parliament.

Westlaw UK



Legislation Annotations: Sample | June 2009

18 Power to dissolve LBRO

(1) The Secretary of State may by order—
(a) provide for LBRO to be dissolved, and

(b) make consequential, supplementary, incidental and transitional provision in
relation to its dissolution.

(2) An order under subsection (1) may in particular—

(a) provide for the transfer of the property, rights and liabilities of LBRO to
another person;

(b) provide for the transfer of the functions of LBRO to another person;

(c) provide that anything done by or in relation to LBRO is, so far as is necessary
for continuing its effect, to have effect as if done by or in relation to another
person;

(d) provide for anything (which may include legal proceedings) which is in the
process of being done by or in relation to LBRO when a transfer under the order
takes effect to be continued by or in relation to another person;

(e) provide for a reference to LBRO in an enactment, instrument or other
document to be treated as a reference to another person.

(3) Provision under subsection (2)(a) may include provision for property, rights or
liabilities to be transferred—

(a) whether or not they would otherwise be capable of being transferred,
(b) without any instrument or other formality being required, and

(c) despite any provision (of whatever nature) which would otherwise prevent,
penalise or restrict their transfer.

(4) Provision under subsection (2)(a) for the transfer of rights and liabilities relating to
employees of LBRO must include provision for the Transfer of Undertakings
(Protection of Employment) Regulations 2006 (S| 2006/246) to apply in relation to the
transfer.

(5) Provision under subsection (2)(a) or (b) may include provision establishing a body
corporate to which property, rights and liabilities, or functions, are transferred.

(6) Before making an order under this section the Secretary of State must consult—
(a) the Welsh Ministers, and

(b) such persons (or persons representative of such persons) as appear to the
Secretary of State to be substantially affected by the dissolution of LBRO.

(7) The provision which may be made by an order under this section may be made by
repealing, revoking or amending an enactment (whenever passed or made).
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Introduction:
This section allows the Secretary of State to abolish the Local Better Regulation Office.

The GoWS NY YSyY (i Q& 9 E LI Idiftlisinfddd thbt 2BRAEWll beldissblzed when it is
deemed to have achieved its objective.€

Subsection (1):
See General Note: Secretary of State.

By order: To be made by statutory instrument subject to draft affirmative procedure ¢ see section
20(1), (3). (See General Note: Statutory Instruments: Draft affirmative procedure).

Consequential, etc. Provision: see General Note: Statutory Instruments: Ancillary Provision.
Subsections (2) and (3):

See General Note: Transfer of property.

Subsection (4):

See General Note: TUPE.

Subsection (6):

See General Note: Consultation.

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers)

Subsection (7):

Westlaw UK
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19 Dissolution of LBRO: tax

(1) Where an order under section 18 makes provision under subsection (2)(a) of that
section, the Treasury may by regulations make provision for varying the way in which
a relevant tax has effect in relation to—

(a) the property, rights or liabilities transferred, or
(b) anything done for the purposes of, or in relation to, the transfer.

(2) The provision which may be made under subsection (1)(a) includes in particular
provision for—

(a) a tax provision not to apply, or to apply with modifications, in relation to the
property, rights or liabilities transferred,

(b) the property, rights or liabilities transferred to be treated in a specified way for
the purposes of a tax provision;

(c) the Secretary of State to be required or permitted, with the consent of the
Treasury, to determine, or specify the method for determining, anything which
needs to be determined for the purposes of any tax provision so far as relating to
the property, rights or liabilities transferred.

(3) The provision which may be made under subsection (1)(b) includes in particular
provision for—

(a) a tax provision not to apply, or to apply with modifications, in relation to
anything done for the purposes of, or in relation to, the transfer;

(b) anything done for the purposes of, or in relation to, the transfer to have or not
have a specified consequence or be treated in a specified way;

(c) the Secretary of State to be required or permitted, with the consent of the
Treasury, to determine, or specify the method for determining, anything which
needs to be determined for the purposes of any tax provision so far as relating to
anything done for the purposes of, or in relation to, the transfer.

(4) In this section—

“ relevant tax”’ means i ncome tax, corpor
stamp duty reserve tax;

“ tax provision” means a provision of an

Introduction:

This section allows the Treasury to make provision for the tax consequences that will arise if the
Secretary of State abolishes the Local Better Regulation Office by order under section 18.

Subsection (1):

See General Note: The Treasury.
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Regulations: to be made by statutory instrument subject to the negative resolution procedure,
House of Commons only ¢ s. 20(1), (5) (see General Note: Statutory Instruments: Negative
Resolution).

Subsection (2)(b):

Note that the House of Lords Select Committee on Delegated Powers and Regulatory Reform
reported this provision as inappropriate ¢ Second Report Session 2007-08 para. 44.

Subsections (2)(c) and (3)(c):

This subsection expressly permits sub-delegation, which would otherwise be unlawful; the
regulations will be able to confer a discretion on the Secretary of State to determine how the details
of the regulations are to be put into effect. See General Note: Sub-delegation.
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20 Orders under Part 1

(1) An order or regulations under this Part must be made by statutory instrument.

(2) A statutory instrument containing an order made by the Secretary of State under
section 4(7), 7(4) or 15(7) is subject to annulment in pursuance of a resolution of either
House of Parliament.

(3) A statutory instrument containing an order made by the Secretary of State under
section 4(4) or 18 may not be made unless a draft of the instrument has been laid
before, and approved by resolution of, each House of Parliament.

(4) A statutory instrument containing an order made by the Welsh Ministers under
section 7(4) or 16(7) is subject to annulment in pursuance of a resolution of the
National Assembly for Wales.

(5) A statutory instrument containing regulations made by the Treasury under section
19 is subject to annulment in pursuance of a resolution of the House of Commons.

Introduction:

This section determines the level of Parliamentary scrutiny for statutory instruments under Part 1 of
the Act.

Subsection (1):

See General Note: Statutory Instruments.

Subsection (2):

See General Note: Statutory Instruments: Negative Resolution.
Subsection (3):

See General Note: Statutory Instruments: Draft Affirmative Resolution.
Subsections (4) and (5):

See General Note: Statutory Instruments: Negative Resolution.
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21 Interpretation of Part 1

In this Part—
“ LBRO” has the meaning given in section
“ the LBRO company” has the meaning give
“ |l ocal aut hority” has the meaning given
“ relevant function” has the meaning givVv

Introduction:

This section defines provisions for the purposes of Part 1 of the Act; it refers to previous provisions
and adds nothing of substance.
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Part 2
CO-ORDINATION OF REGULATORY ENFORCEMENT
Introductory
22 Scope of Part 2
(1) This Part applies where—

(a) a person carries on an activity in the area of two or more local authorities, and

(b) each of those authorities has the same relevant function in relation to that

activity.
(2) In this Part “ the regulated person”
(D).

Introduction:

This section opens Part 2, which deals with co-ordination of the enforcement of different regulatory
schemes. The section needs to be read with the following two sections. The general idea is that if
two public authorities have functions of regulating one person, they must co-ordinate their efforts
with the general purpose of reducing the regulatory burden.

Explanatory Notes:

OPart 2 and Schedule 4 of the Act promote co-ordination amongst local authorities by
making provision regarding communication between local authorities and conflict resolution
by LBRO..  Kor edlample, Part 2 will apply where a business sells a product in two different
local authorities and is subject to regulatory enforcement by trading standards in both those
authorities.€

Pepper v Hart Note (see General Note: Pepper v Hart): In introducing the Second Reading of the Bill
for this Act to the House of Commons on 21st May 2008 the Minister for Employment Relations and
Postal Affairs (Mr. Pat McFadden) said as follows:

& t 12Ndals with the primary authority principle, which is important, as some nationwide
firms deal with up to 400 local authorities. The Hampton review highlighted the impact of
inconsistencies in the different approaches adopted by local authorities to regulatory
compliance and enforcement for businesses whose operations extend across more than one
local authority area. Whatever business says about regulations, one thing that it wants is
clarity. Conflicting advice and inconsistent enforcement can militate against clarity and
increase business uncertainty and risk. For example, a challenge to the way in which a food
product is labelled in just one local authority could mean the business concerned having to
revise its entire policy throughout the country, with significant costs. An attempt has been
made to deal with that problem through the principle of home and lead authority schemes.
That has gone some way towards resolving the issues, but such schemes are still informal
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and voluntary, and are not always open to those businesses that urgently need them. Part 2
will therefore provide a framework to guarantee more consistent regulatory treatment of
businesses that operate across multiple local authority boundaries. The primary authority
principle enshrined in the Bill will ensure that where a business and a local authority have
committed time and effort to developing a productive advisory relationship, there should be
a presumption that advice given to that business will hold good throughout the country,
exceptg KSNB GKSNB FNB JI22R NBlFazya F2N £t 201t O |

Subsection (1):
Local authorities: the relevant local authorities are, by virtue of section 23, the followingt
(a) a county or district council in England;
(b) a London borough council;
(c) the Common Council of the City of London;
(d) the Sub-Treasurer of the Inner Temple and the Under-Treasurer of the Middle Temple;
(e) the Council of the Isles of Scilly;
(f) a fire and rescue authority in England;
(g) a port health authority in England;

(h) an authority established under section 10 of the Local Government Act 1985 (c. 51)
(waste disposal authorities for Greater London and metropolitan counties)

(i) a county or county borough council in Wales;

(j) a fire and rescue authority in Wales;

(k) a port health authority in Wales;

(1) a council constituted under section 2 of the Local Government etc. (Scotland) Act 1994;

(m) a district council constituted under section 1 of the Local Government Act (Northern
Ireland) 1972.

Relevant function: by virtueof 8 SOG A2y Hn GNBt SOFylG FdzyOliAz2yé YStIy
of the Act (which are a broad class of regulatory functions, including a number of areas regulated by

European Community law) plus local authority functions in Scotland and Northern Ireland specified

by order under section 24.
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237 Lowalhori tyo

(1) In this Part *“ |l ocal authority”
or Northern Ireland.

(2) In this Part references to a local authority in England or Wales have the same
meaning as in Part 1.

(3) In this Part references to a local authority in Scotland are to a council constituted
under section 2 of the Local Government etc. (Scotland) Act 1994 (c. 39).

(4) In this Part references to a local authority in Northern Ireland are to a district
council constituted under section 1 of the Local Government Act (Northern Ireland)

1972 (c. 9).

Introduction:

This section defines local authority for the purposes of Part 2 of the Act, partly by reference to the

definition already used for Part 1. The result is that the list of local authorities for the purpose of
Part 2 isT

(a) a county or district council in England;

(b) a London borough council;

(c) the Common Council of the City of London;

(d) the Sub-Treasurer of the Inner Temple and the Under-Treasurer of the Middle Temple;
(e) the Council of the Isles of Scilly;

(f) a fire and rescue authority in England;

(g) a port health authority in England;

(h) an authority established under section 10 of the Local Government Act 1985 (c. 51)
(waste disposal authorities for Greater London and metropolitan counties)

(i) a county or county borough council in Wales;

(j) a fire and rescue authority in Wales;

(k) a port health authority in Wales;

(1) a council constituted under section 2 of the Local Government etc. (Scotland) Act 1994;

(m) a district council constituted under section 1 of the Local Government Act (Northern
Ireland) 1972.

Westlaw UK
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24i Rel fewmatti ono

(1) In this Part “ relevant function”

(a) in relation to a local authority in England or Wales, has the same meaning as in
Part 1;

(b) in relation to a local authority in Scotland, means a regulatory function
exercised by that authority and specified for the purposes of this Part by order
made by the Secretary of State;

(c) in relation to a local authority in Northern Ireland, means a regulatory function
exercised by that authority and specified for the purposes of this Part by order
made by the Secretary of State.

(2) An order under subsection (1)(b) or (c) may only specify a regulatory function—

(@) which is a relevant function for the purposes of Part 1 in relation to local
authorities in England or Wales or both, or

(b) which for the purposes of local authorities in Scotland or Northern Ireland is
equivalent to such a function.

(3) An order under subsection (1)(b) may not specify a regulatory function so far as
exercisable in Scotland, if or to the extent that the function relates to matters which are
not reserved matters.

(4) An order under subsection (1)(c) may not specify a regulatory function so far as
exercisable in Northern Ireland, if or to the extent that the function relates to matters
which are transferred matters.

(5) In subsection (3) “ reserved anatter” i
the Scotland Act 1998 (c. 46).
(6) I n subsection (4) * transferred matter

meanings as in the Northern Ireland Act 1998 (c. 47).

Introduction:

¢KAa &S50GA2Y RSTAYSE & NB(PElofitib AcK mayhybyrafdeice to F 2 NI i K.
the definition already used for Part 1. The result is that the list of functions to which the Part applies
isT

(a) those specified in section 4 and Schedule 3 for the purposes of Part 1,
(b) any local authority function in Scotland specified by order under this section, and

(c) any local authority function in Northern Ireland specified by order under this section.

Westlaw UK



Legislation Annotations: Sample | June 2009

Subsection (1)(b) and (c):

Specified by order ¢ to be made by statutory instrument subject to the negative resolution
procedure (by virtue of section 34). See General Note: Statutory Instruments: Negative Resolution.

See General Note: Secretary of State.
Subsection (3):

Reserved matters ¢ matters reserved to be dealt with by the Westminster Parliament and Executive
and not by the Scottish Parliament or Scottish Executive. See General Note: Reserved Matters
(Scotland).

Subsection (4):

Transferred matters ¢ matters that are transferred to the jurisdiction of the Northern Ireland
Assembly and Executive. See General Note: Transferred Matters (Northern Ireland).
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Primary authorities
25 Primary authorities

(1) For the purposes of this Part LBRO ma:
primary authority” f or t haiongoxheregalated e of t h
person.

(2) Sections 27 to 32 apply in any case where a primary authority is nominated under
this section in relation to the regulated person.

Introduction:

This section allows one of two local authorities responsible for regulating a person to be nominated
as the primary authority. The effect of having a primary authority nominated is explained in sections
27 to 32.

Pepper v Hart:

For the purposes of giving a purposive construction to Part 2 of the Act the following passage of the
Second Reading speech of the Minister of State, Foreign and Commonwealth Office & Department
for Business, Enterprise and Regulatory Reform (HL Deb 27" November 2008) may helpt

G{2YS yIGA2YS6ARS TFANXA RSIFft 6AlKreo@dNES (KIY
when communications between authorities are simply not effective. As one of the major
retailers noted in its response to our consultation, major inconsistencies are rare but they
have significant costs for the businesses involved. Where inconsistent approaches occur,
they can have major implications: uncertainty in planning for rolling out new product lines,
for instance, or money being wasted where, on the basis of primary authority advice, a firm
has implemented a nationwide policy that has subsequently needed to be revised because
of a challenge in just one local authority area. The primary authority principle enshrined in
Part 2 of the Bill will ensure that where a business and a local authority have committed
time and effort to the establishment of an effective advisory relationship, there should be a
presumption that, unless there are good reasons for local variation, the advice the business
has been given should hold good across the whole country and that the business should be
able to plan its operations confidently on that basis.

GCKS LINRYINEB FdziK2NARG& &aOKSYS A& dzy RSNLIAYYSR
the LBRO to nominate a local authority as the primary authority for a business that wants
one. The second is a statutory framework for consultation between other authorities and
the primary authority where significant enforcement action is proposed. That will require
the primary authority to check for consistency between advice the business has been given
and the enforcement action that is proposed. The primary authority may object to the
action where it is inconsistent with the advice previously given, but the action will have
priority. Thirdly, the Bill also allows for a process of binding arbitration by the LBRO, where
GKS SyF2NOAYy3 [dziK2NAGE 2N GKS o0dzaAySaa oA
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approach. The consultation process on this aspect of the Bill is very thorough. My officials

are particularly grateful for the care and expertise that were brought to the discussions over

GKS adzYYSNJ 6é& a2 Ylye RAFTFSNBYyG LI NIASaPE
Subsection (1):

LBRO ¢ the Local Better Regulation Office ¢ see section 1.

Local authority ¢ see section 23.

G¢KS NBIAdzZA F ISR LISNER2YEY |fGK2dzaAK { KA-a 2aAi O (6Al2Ky/S |
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means, in effect, any person who operates in more than one local authority area.

Westlaw UK



Legislation Annotations: Sample | June 2009

26 Nomination of primary authorities

(1) LBRO may only nominate a local authority under section 25(1) in relation to the
regulated person if—

(@) the authority and the regulated person have agreed in writing to the
nomination, or

(b) the regulated person has requested LBRO to make a nomination under section
25(1) for the exercise of the relevant function in relation to the regulated person,

and LBRO considers the authority suitable for nomination.
(2) LBRO may in particular consider as suitable for nomination under subsection (1)—

(@) the local authority in whose area the regulated person principally carries out
the activity in relation to which the relevant function is exercised;

(b) the local authority in whose area the regulated person administers the carrying
out of that activity.

(3) Before nominating a local authority under section 25(1) in the case referred to in
subsection (1)(b) LBRO must consult—

(a) that authority, and
(b) the regulated person.

(4) LBRO must have particular regard to any representations made by a local authority
pursuant to subsection (3) as to the resources available to it.

(5) LBRO may at any time revoke a nomination under section 25(1) if—
(a) it considers that the authority is no longer suitable for nomination, or
(b) it considers it appropriate to do so for any other reason,

and subsections (2) to (4) apply in relation to a revocation of a nomination as in
relation to a nomination.

(6) LBRO must maintain, or cause to be maintained, a register of nominations under
section 25(1).

Introduction:
This section imposes conditions on when a primary authority may be nominated under section 25.
Subsection (1):

The effect of this subsection is that a primary authority may be nominated only as the result of
either an agreement between the authority and the person being regulated or as the result of a
request from the person being regulated.

GLY SNARAGAY3IEY &SS DSYSNIt b2GSY 2NARAGAYy3TIOD
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Subsection (2):
¢tKS D2gSNYyYSyiQa 9ELX I ylIG2NR b203Sa atrey

G { dzo & @)@ibwidas\suidance to LBRO regarding which authorities might be suitable
candidates to be primary authorities in respect of a relevant function for a regulated person.
For example, where a business has its head office in one local authority area and operational
premises in a number of different local authority areas, LBRO may choose to nominate as a
primary authority either the authority in whose area the most significant operational
premises are located, or the authority in whose area the head office is located. It may be
that LBRO nominates one local authority as the primary authority in respect of one relevant
function for the business in question, for example trading standards matters, and a different
authority in respect of another relevant function, for example environmental health
matters.€

Subsection (3):

The purpose of LBRO consulting the regulated person before making a nomination in accordance
with subsection (1)(b) ¢ despite the fact that the regulated person requested a nomination C is
presumably so that the person can express a view about which of the various authorities involved is
nominated as the primary authority.

See General Note: Consultation.
Subsection (4):

adzald KIF@S LI NIAOdzZ FNJ NEIIFINR X (2 GKS NBaz2dzNDSa
resources more important than another factor, but merely requires them to be considered
GALISOAFAOFEEE YR aSLJ NI GSft & Ashdé®nyv TeleégighNSrodps f S J 1
[2001] EWCA Civ 1142.

Subsection (5):

Power to revoke: this provision is needed only because the general implied power to revoke and
vary subordinate legislation does not extend to nominations (Interpretation Act 1978, s. 14).

Subsection (6):

GhNJ OFdzasS G2 0685 YFAYGIAYSREY |y | LILINByd NBTFSN
contractor.
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Functions of primary authorities
27 Advice and guidance

(1) The primary authority has the function of—

(a) giving advice and guidance to the regulated person in relation to the relevant
function;

(b) giving advice and guidance to other local authorities with the relevant function
as to how they should exercise it in relation to the regulated person.

(2) The primary authority may make arrangements with the regulated person as to how
it will discharge its function under subsection (1).

Introduction:

This section spells out the first consequence of having one authority nominated as the primary
authority: in essence, that authority sets the policy for how the relevant regulatory function is to be
exercised by all relevant authorities.

Subsection (1):
Primary authority ¢ nominated under section 25.

Advice and guidance: there is no express mechanism for enforcing this advice or guidance to
regulated persons; so its legal effect and purpose are unclear. Advice and guidance from one local
authority to another given under a statutory power would presumably be required by implication to
be considered, although not necessarily followed if the circumstances justified departure, and the
rules and process of administrative law would provide the enforcement mechanism.

Subsection (2):

Arrangements made between a regulated person and local authority would be enforceable against
the authority by the rules and process of administrative law. In the absence of a specified method of
enforcement they would probably not be enforceable against the regulated person (unless also a
public body).

Arrangements under subsection (2) will be subject to guidance from the Local Better Regulation
Office ¢ see section 33.
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28 Enforcement action

(1) Subject as foll ows, a | ocal Beut hori ty
enforcing aut hority?” ) mu st noti fy t he
enforcement action against the regulated person pursuant to the relevant function.

(2) If the primary authority determines within the relevant period that the proposed
enforcement action is inconsistent with advice or guidance previously given by the
primary authority (generally or specifically), it may within that period direct the
enforcing authority not to take the enforcement action.

(3) If the enforcing authority is not directed as specified in subsection (2) and
continues to propose to take the enforcement action, it must inform the regulated
person.

(4) The enforcing authority may not take the proposed enforcement action—
(a) at any time during the relevant period,

(b) at any time after the end of that period, if it is directed as specified in
subsection (2).

(5) In this Part “ enforcemenrt action” me

(@) any action which relates to securing compliance with any restriction,
requirement or condition in the event of breach (or putative breach) of a
restriction, requirement or condition;

(b) any action taken with a view to or in connection with the imposition of any
sanction (criminal or otherwise) in respect of an act or omission;

(c) any action taken with a view to or in connection with the pursuit of any remedy
conferred by an enactment in respect of an act or omission.

(6) The Secretary of State may by order with the consent of the Welsh Ministers
specify action which is or is not to be regarded as enforcement action for the purposes
of this Part.

(7) Schedule 4 (which makes provision for questions arising under this section to be
referred to LBRO) has effect.

(8) Where an enactment limits the period within which the enforcing authority may

take the proposed enforcement action, any time during which the authority is

prohibited under this section or Schedule 4 from taking the action is to be disregarded

in calculating that period.
(9) For the purposes d®f téapeperwcofi on * r e
five working days beginning with the day after that on which the primary authority
is notified under subsection (1), or

(b) such longer period beginning with that day as LBRO may direct.
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(10) I n subsectayh (®edmy & dvay komhlygerd t han
(a) a Saturday or Sunday,
(b) Christmas Day or Good Friday, or

(c) a day which is a bank holiday under the Banking and Financial Dealings Act
1971 (c. 80) in—

(i) the part of the United Kingdom where the primary authority is, or

(ii) (if different) the part of the United Kingdom where the enforcing authority
is.

Introduction:

This section spells out the second consequence of having one authority nominated as the primary
authority: in essence, it puts the primary authority in control of action to enforce the relevant
regulatory function.

Note:

This section is subject to exceptions provided for by section 29.
Subsection (1):

Local authority ¢ see section 23.

Primary authority ¢ nominated under section 25.
Enforcement action ¢ see subsection (5).
Subsection (2):

Relevant period ¢ see subsection (9).

Subsection (6):

See General Note: Secretary of State.
Subsection (8):

This subsection deals with the problem that subsection (4) prevents a non-primary local authority
from taking enforcement action while the primary authority is deciding whether to prohibit the
action, and this could have the effect of eating away at a time limit within which the non-primary
authority has to act by virtue of a statute conferring the power to take the enforcement action
(under the relevant regulatory regime). This subsection extends the time limit to take account of
the time during whichthenon-LINR Y NB | dzi K2 NARG& Aa gl AGAy3 F2N (K
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Subsection (9):

This subsection sets out the moratorium period during which the non-primary authority may not act.

aLa Y20AFASReEY &aK2dd R 068 GF{1Sy la NBFTSNNRAy3 02
sent.

Gal@d RANBOGEY | RANBOG A 2eytirelgdyforrBaNd culd, Josundaldlgdbd S O G A 2 v
either case-specific or a standing direction in relation to a class of case.

Subsection (10):
G.Fyl K2fARIFI@¢4Y &aSS DSYSNIXt b2GdSY . Iyl | 2f ARIFI&®

Gt NI 2F GKS ! YyAGSR YAY3IR2 YE Yies fvRidiForin i §nglSlegdlJdzNII2 a S
jurisdiction, despite being different geographical areas), (ii) Scotland, or (iii) Northern Ireland.
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29 Enforcement action: exclusions

(1) The Secretary of State shall by order with the consent of the Welsh Ministers
prescribe circumstances in which section 28(1) to (4) shall not apply.

(2) Where a local authority other than the primary authority takes enforcement action
against the regulated person in circumstances prescribed under subsection (1), the
authority must inform the primary authority of the enforcement action it has taken as
soon as it reasonably can.

(3) The Secretary of State shall in particular under subsection (1) prescribe
circumstances for the purpose of securing that section 28(1) to (4) shall not apply—

(a) where the enforcement action is required urgently to avoid a significant risk of
serious harm to human health or the environment (including the health of animals
or plants) or the financial interests of consumers;

(b) where the application of section 28(1) to (4) would be wholly disproportionate.

Introduction:

This section provides for exceptions to section 28; that is to say, cases in which a non-primary
FdziK2NAGe ySSR y20 6FAG F2NI I LINRYFNE .Fdzi K2 NR (& ¢

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G2S KI@S O02YYAUGSR (cRusef2d a8 sbah As pdssiple FMR S NI dzy
the Bill has come into force. | am happy to repeat that commitment to the hon.
Gentleman today. | would also like to take the opportunity to clarify that the

primary authorities scheme will not become operational until the exemptions have
0SSY RNIgYy dzLJ FyR 0O2YS Ayid2 F2NOSo ¢KIG A

Subsection (1):
See General Note: Secretary of State.

By order: to be made by statutory instrument subject to negative resolution ¢ see section 34. See
General Note: Negative Resolution.

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers)

Subsection (2):

Primary authority ¢ nominated under section 25.
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Subsection (3):

Note that paragraphs (a) and (b) are not cumulative (in legislative drafting the effect of semicolons is
assumed to be disjunctive in the absence of an express conjunction). So the Secretary of State has
to prescribe exceptions that allow non-primary authorities to act unilaterally in urgent cases; and
the Secretary of State also has to prescribe exceptions that allow non-primary authorities to act
unilaterally where the benefits of co-ordination would be outweighed by its costs.
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30 Inspection plans

(1) Where a relevant function consists of or includes a function of inspection, the
primary authority may in accordance with this section make an inspection plan.

(2) An “ inspection plan” i's a plan cont
authority with the function of inspection should exercise it in relation to the regulated
person.

(3) An inspection plan may in particular set out—

(@) the frequency at which, or circumstances in which, inspections should be
carried out;

(b) what an inspection should consist of.

(4) Before making an inspection plan the primary authority must consult the regulated
person.

(5) When making an inspection plan the primary authority must take into account any
relevant recommendations relating to inspections which are published by any person
(other than a local authority) pursuant to a regulatory function.

(6) Where a primary authority has made an inspection plan, it must, if LBRO consents
to the plan, bring the plan to the notice of the other local authorities with the function
of inspection.

(7) A local authority (including the primary authority) exercising the function of
inspection in relation to the regulated person must have regard to a plan to which
consent has been given under subsection (6).

(8) Before a local authority other than the primary authority exercises the function of
inspection in relation to the regulated person otherwise than in accordance with a plan
to which consent has been given under subsection (6), it must notify the primary
authority.

(9) A notification under subsection (8) must include reasons for exercising the
function otherwise than in accordance with the plan.

(10) A primary authority may from time to time revise a plan made by it under this
section (and subsections (3) to (9) apply in relation to any revision of the plan).

Introduction:

This section spells out the third consequence of having one authority nominated as the primary
authority: in essence, it allows the primary authority to co-ordinate inspections of the regulated
person.

Subsection (1):

Primary authority ¢ nominated under section 25.
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Subsection (4):
See General Note: Consultation.
Subsection (5):

LG A&a y20 Of S NJ SEII Oiteé 6KIG GKAA adzoaSOGA2yY A&
help. It is not about consulting the other local authorities that will be affected by the inspection plan,
because it expressly refers only to regulatory bodies that are not local authorities.

Subsections (6) and (7):

The cumulative effect of subsections (6) and (7) is that an inspection plan must have the Local Better
wS3dzZA FdA2y hTFAOSQa O2yasSyd AT AG Aa G2 KIF @S | y:
to have regard to it (see General Note: Have Regard To).

LBRO ¢ the Local Better Regulation Office ¢ see section 1.

Notification under subsection (6) will be subject to guidance from the Local Better Regulation Office
C see section 33.

Subsection (8):

Taken literally, subsection (8) requires a non-primary authority to consult the primary authority

before inspecting the regulated person, even if no inspection plan exists (because the inspection

g2dzf R AGAT € 0S G20KSNBAAS (GKIYy Ay | OO2NRIyOS gA
D2BSNYYSyiQa 9ELIX Iyl {i2NE b2iSa aK2é (Kolcdbes iKS AY
GKSNB 'y AyaLISOdA 2y Uddlrsubbectiérs @) ardl ©)Sayfocal ity ot RY &

than the primary authority must notify the primary authority before it exercises a function of

inspection in relation to a regulated person in a manner that departs from the recommendations in

an inspection plan and specify tK SA NJ NBIF a2ya FT2NJ GKA A& RSLI NI dzNB € d
NBEIjdzA NS& NBFaz2ya F2N) RSLINIAYy3I FNRY aGGKS LI | yé
subsection (8) can probably safely be qualified so as to refer only to cases where a plan exists

(although a non-primary authority might prefer to play safe and to consult in all cases).

See General Note: Consultation.
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31 Power to charge

The primary authority may charge the regulated person such fees as it considers to represent
the costs reasonably incurred by it in the exercise of its functions under this Part in relation to
the regulated person.

Introduction:

This section allows a primary authority to charge the regulated person for the costs of the primary
I dz(i K 2 NBrdirat@d of r@glation (presumably on the grounds that it reduces what would
otherwise be the costs to the regulated person of multiple regulation).

Note:

The amount of fees under this section will be subject to guidance from the Local Better Regulation
Office ¢ see section 33.

Note:

Some statutes which require fees to reflect costs of functions expressly permit inclusion of a

NBI a2yl ofS aKIFINB 2F &3Sy S Nlefs proviod, & i§ grobably peddy Ay G
the primary authority to charge, for example, a reasonable proportion of the employment costs of

persons who have spent some of their time on co-ordination of regulation.

Primary authority ¢ nominated under section 25.
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Primary authorities: supplementary
32 LBRO support

(1) LBRO may do anything it considers appropriate for the purpose of supporting the
primary authority in the exercise of the authority's functions under this Part.

(2) That includes making grants to the authority.

Introduction:

This section allows the Local Better Regulation Office to help primary authorities to co-ordinate
regulation in accordance with Part 2.

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G¢CKSNBE FFNB O2yaidN}XAyda 2y [.whQa SI\ELJS)/IQ)\G
talked this morning about the presentation of accounts to Parliament. That

discussion was about time limits, but the normal Treasury rules would apply to

expenditure. We think that it is sensible to have some flexibility to support local

authorities in the work that we are askingthemto do in thisparto¥ (1 KS . Af f ¢

Subsection (1):
LBRO ¢ the Local Better Regulation Office ¢ see section 1.
Subsection (2):

Grants: the LBRO can receive money from the Secretary of State or the Welsh Ministers ¢ see
paragraph 11 of Schedule 1. Grants can be conditional. So the Secretary of State or Welsh Ministers
could fund primary authorities through LBRO using this power.

Westlaw UK



Legislation Annotations: Sample | June 2009

General
33 LBRO guidance

(1) LBRO may give guidance to any one or more local authorities about the operation
of this Part.

(2) The guidance may include, in particular, guidance to local authorities about—
(a) arrangements under section 27(2);
(b) notification of inspection plans under section 30(6);
(c) the charging of fees under section 31.
(3) A local authority must have regard to any guidance given to it under this section.

(4) Before giving guidance under this section LBRO must consult such persons as it
considers appropriate.

(5) LBRO may not give guidance under subsection (2)(c)—
(a) without the consent of the Secretary of State;
(b) without having consulted the Welsh Ministers.

(6) LBRO must publish (in such manner as it considers appropriate) any guidance
given by it under this section.

(7) LBRO may at any time vary or revoke any guidance given under this section by
further guidance under this section.

Introduction:

This section allows the Local Better Regulation Office to give local authorities guidance about the
co-ordination of regulation under Part 2.

Subsection (1):

LBRO ¢ the Local Better Regulation Office ¢ see section 1.

Local authority ¢ see section 23. This would include primary and non-primary authorities.
Subsection (3):

See General Note: Have Regard To.

Subsection (4):

See General Note: Consultation.

Subsection (5):

Sense requires paragraphs (a) and (b) to be taken as cumulative: so the Secretary of State has to
consent in all cases and the Welsh Ministers have to be consulted in all cases. That produces the

Westlaw UK
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odd result that the Welsh Ministers have to be consulted about English-only guidance and the
Secretary of State has to consent to Welsh-only guidance. But it would be odder if English-only
guidance were subject to a government veto while Welsh-only guidance were subject only to a
requirement to consult.

Subsection (6):

GOAY &adzOK YI yySHINRENAKIKG Dy ARSSAS | 62 NRa |

example, section 11.
Subsection (7):

Power to revoke and vary ¢ this provision is needed only because the general implied power to
revoke and vary subordinate legislation does not extend to guidance (Interpretation Act 1978, s. 14).

Pl

puj

SOIdzaS FTdzZNIGKSNJ IdzARIFyOS Aa G2 0SS dadzyRSNJ GKA A

(4) to (6) will apply.
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34 Orders under Part 2

(1) An order under this Part is to be made by statutory instrument.

(2) An order under this Part is subject to annulment in pursuance of a resolution of
either House of Parliament.

Introduction:

This section determines the level of Parliamentary scrutiny for statutory instruments under Part 2 of
the Act.

Subsection (1):
See General Note: Statutory Instruments.
Subsection (2):

See General Note: Statutory Instruments: Negative Resolution.

Westlaw UK
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35 Interpretation of Part 2

In this Part—
“ enforcement action” has the meaning gi
“ LBRO” ahirgy givert imsectiomle
“ |l ocal aut hority” has the meaning given
“ the regulated person” has the meaning
“ relevant function” has the meaning givVv

Introduction:

This section defines provisions for the purposes of Part 2 of the Act; it refers to previous provisions
and adds nothing of substance.

Westlaw UK
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Part 3
CIVIL SANCTIONS

Orders under Part 3: introductory

36 Power to make orders providing for civil sanctions
(1) A Minister of the Crown may by order in accordance with this Part make—
(a) the provision specified in section 39 (fixed monetary penalties);
(b) the provision specified in section 42 (discretionary requirements);
(c) the provision specified in section 46 (stop notices);
(d) the provision specified in section 50 (enforcement undertakings).

(2) The Welsh Ministers may by order in accordance with this Part make any such
provision, where the provision relates to a Welsh ministerial matter.

(3) An order under this Part is to be made by statutory instrument.

Introduction:

This section introduces Part 3 (civil sanctions) and allows Ministers to provide for (a) monetary

LISyt idASa o0ad odpuI 600 GRAAONBOAZ2YINE NBIjdzA NBY
GSYT2NOSNBYUAYUHARE 6ad pnood

Note:

The fact that the heading to Part 3 and section 36 categorises the measures that may be taken under

GKS tI NI Fa aOA@AfE R2Sa y20 YSIy (KIFG GKS@ gGAf
(including the application of the European Convention on Human Rights). See generally Craies on
LegislationChapter 1.6.

Note:

Ministers are required to consult before making orders under this section ¢ see section 60.

Pepper v Hart Note (see General Note: Pepper v Hart):

In introducing the Second Reading of the Bill for this Act to the House of Commons on 21st May
2008 the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

GhyS 2F (GKS 20GKSNJ FSI GdzNBa ( Kddia AlykSS: alSkaYQLIF2NG
complaint of being undercut by rogue traders who flout regulatory rules. As a result, the
D2OSNYYSyli a1 SR tNRFSaA&a2N) wA OKFNR al ONRNE
regimes. Professor Macrory found that most regulators were over-reliant on the single

weapon of criminal prosecution, which he found was a potentially disproportionate
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response to cases where there is no real wilfulness or intent on behalf of the business
concerned and, paradoxically, led to a compliance deficit, whereby breaches of regulation go
unpunished because a regulator lacks alternative methods of enforcement. To address that
deficit, part 3 will introduce new civil sanctions the better to target rogue traders and deal
more appropriately with well-meaning businesses that find that they have contravened
regulations in one form or another. The Bill enables Ministers by order to select options
from a range of new civil sanctions. They include: discretionary requirements to allow the
regulator to require the business to take steps to put right a situation that has followed from
a breach of regulation; and monetary penalties, so that regulators can impose financial
alyOliAz2yas AF FLILINBLINAIFGSS +d O NAR2dza f

(p))

Subsection (1):
Minister of the Crown ¢ defined by section 74; see General Note: Ministers of the Crown.
Subsection (2):

Welsh Ministers ¢ appointed under section 46 of the Government of Wales Act 2006. (See General
Note: Welsh Ministers)

G2SfAK YAYAZUSNXAE o (05 NBdeber d Waled (5ithin theanganingn X
of the Government of Wales Act 2006) in respect of which the Welsh Ministers exercise functionsg.

Note:

The Welsh Ministers must consult the Secretary of State before exercising this power ¢ see section
59(3).

Note:

Despite this power of the Welsh Ministers, a Minister of the Crown may make an order for civil
sanctions in relation to Welsh matters, but only with the consent of the Welsh Ministers ¢ see
section 59(2).

Subsection (3):

See General Note: Statutory Instruments. For the Parliamentary scrutiny procedure, see section 61.

Westlaw UK
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371" Regul atoro

(1) In this Part, “ regulator” means
(a) a person specified in Schedule 5 (in
or

(b) a person, other than a designated regulator, who has an enforcement function
in relation to an offence to which subsection (2) applies.

(2) This subsection applies to an offence contained, immediately before the day on
which this Act is passed, in an enactment specified in Schedule 6.

(3) Subsection (1)(b) does not include—
(a) the Crown Prosecution Service,
(b) a member of a police force in England or Wales,
(c) a Procurator Fiscal,
(d) a constable of a police force in Scotland,
(e) the Public Prosecution Service for Northern Ireland, or
(F) a member of the Police Service of Northern Ireland.

Introduction:

¢KAa aSO0lizy RSTFAYSa aGNBIdAFG2NEY Y2ad 2F GKS
GNBIdzf F i2NBED  ¢KS HT NBIdzA | §2NE  AodcinBetionk y { OK S
FNE RSAONAOGSR Fa daRSAAIAYIFGSRE NBIdzZ I G§2NER D

Subsection (3):
Crown Prosecution Service ¢ established by section 1 of the Prosecution of Offences Act 1985.
Procurator Fiscal ¢ the office in Scotland responsible for determining whether to bring prosecutions.

Public Prosecution Service for Northern Ireland - established by the Justice (Northern Ireland) Act
2002.

Westlaw UK
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38 Rel efvfaemnceo

(1) In this Part, “ rel evant of fence” , T
offence—

(@) in relation to which the designated regulator has an enforcement function, and

(b) which is contained in an Act immediately before the day on which this Act is
passed.

(2) In this Part * relevant offence” I n
regulator, means an offence—

(a) which is contained, immediately before the day on which this Act is passed, in
an enactment specified in Schedule 6, and

(b) in relation to which that regulator has an enforcement function.

Introduction:

Thissectioy RSTFAYySa aNBtSOFyld 2FFSyO0S¢yYy yYzad 2F (GKS L
in relation to relevant offences.

Subsection (1):

Designated regulator ¢ see section 37.

Enforcement function ¢ defined in section 71(1) and (2).

G/ 2y 0 AYBRAXYSRYIL6fe 0ST2NB (KS RIFe 2y GKAOK {fF
AyOfdzRSa ' Ola LI aaSR 0STF2NB (GKA&a 2yS odzi y20 Ay
QELI I yI (2 NE b 2tisStendds Ehatin lfubuné Acts KHicki credtehregulatory offences

will themselves create whateveNJ OA @A f al yOlA2ya | NB ySOSaal NBéY

whether in force or not, will not have had the opportunity to include provisions along the lines of
this Act, and is therefore included in the powers in Part 3.

! Olliéey R2Sa y2ix 6A0GK2dzi SELINBaa SEGSyarzyszr AyOf
Subsection (2):

Enforcement function ¢ defined in section 71(1) and (2).
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Fixed monetary penalties
39 Fixed monetary penalties

(1) The provision which may be made under this section is provision to confer on a
regulator the power by notice to impose a fixed monetary penalty on a person in
relation to a relevant offence.

(2) Provision under this section may only confer such a power in relation to a case
where the regulator is satisfied beyond reasonable doubt that the person has committed
the relevant offence.

(3) For the purposes of this Part a “ fixeiq
a regulator a penalty of a prescribed amount.

(4) Where the relevant offence is—
(@) triable summarily (whether or not it is also triable on indictment), and

(b) punishable on summary conviction by a fine (whether or not it is also
punishable by a term of imprisonment),

the amount of the fixed monetary penalty may not exceed the maximum amount of
that fine.

Introduction:

This section allows a Minister to make an order (under section 36) which itself allows a regulator to
impose a monetary penalty for commission of a regulatory offence.

Note:

Penalties under this section are subject to rules about (a) reduction for early payment, (b) interest,
(c) penalties for late payment, and (d) enforcement ¢ see section 52.

Subsection (1):
Regulator ¢ see section 37.

Relevant offence C see section 38.
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see subsection (3) and section 71(1).
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40 Fixed monetary penalties: procedure

(1) Provision under section 39 must secure the results in subsection (2).
(2) Those results are that—

(a) where a regulator proposes to impose a fixed monetary penalty on a person, the
regul ator must serve on that person a not
intent” ) which complies with subsection

(b) the notice of intent also offers the person the opportunity to discharge the
person's liability for the fixed monetary penalty by payment of a prescribed sum
(which must be less than or equal to the amount of the penalty),

(c) if the person does not so discharge liability—

(i) the person may make written representations and objections to the
regulator in relation to the proposed imposition of the fixed monetary penalty,
and

(ii) the regulator must at the end of the period for making representations and
objections decide whether to impose the fixed monetary penalty,

(d) where the regulator decides to impose the fixed monetary penalty, the notice
i mposing it (*“ the final notice” ) compl i
(e) the person on whom a fixed monetary penalty is imposed may appeal against
the decision to impose it.
(3) To comply with this subsection the notice of intent must include information as to—
(a) the grounds for the proposal to impose the fixed monetary penalty,
(b) the effect of payment of the sum referred to in subsection (2)(b),
(c) the right to make representations and objections,

(d) the circumstances in which the regulator may not impose the fixed monetary
penalty,

(e) the period within which liability to the fixed monetary penalty may be
discharged, which shall not exceed the period of 28 days beginning with the day
on which the notice of intent was received, and

(F) the period within which representations and objections may be made, which
shall not exceed the period of 28 days beginning with the day on which the notice
of intent was received.

(4) Provision pursuant to subsection (2)(c)(ii)—

(a) must secure that the regulator may not decide to impose a fixed monetary
penalty on a person where the regulator is satisfied that the person would not, by
reason of any defence, be liable to be convicted of the relevant offence, and

(b) may include provision for other circumstances in which the regulator may not
decide to impose a fixed monetary penalty.
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(5) To comply with this subsection the final notice referred to in subsection (2)(d)
must include information as to—

(a) the grounds for imposing the penalty,

(b) how payment may be made,

(c) the period within which payment must be made,

(d) any early payment discounts or late payment penalties,
(e) rights of appeal, and

(F) the consequences of non-payment.

(6) Provision pursuant to subsection (2)(e) must secure that the grounds on which a
person may appeal against a decision of the regulator include the following—

(a) that the decision was based on an error of fact;
(b) that the decision was wrong in law;
(c) that the decision was unreasonable.

Introduction:

This section sets out things that must be achieved by any order under section 36 which provides for
fixed penalties in accordance with section 39.

Subsection (1):
Regulator ¢ see section 37.
Subsection (2):

CKA& &adzoaSOtA2y NBIldzANBa | LISNaA2Y (2 o0S 3IABSYy |
(sometimes at a lower rate) or to contest liability.

4 NB LINB & § yRI' @ © 2¢aHe diffe@nfeaiistprobably that representations are reasons why
the regulator might agree not to impose a penalty, while objections are arguments that the
regulator is not entitled to impose a penalty.

Subsection (2)(e):

Provision about appeals under this provision is made by section 54.

Subsection (3):

Paragraph (d) probably refers to subsection (4).

Subsection (4):

The effect of subsection (4)(a) is that any defence that the person could use if tried for the offence

canbeusedinml { Ay3 GNBLINBaSyidldAzya IyR 202S0GA2yaé¢ (2
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Subsection (5)(d):
Discounts and penalties ¢ under section 52.

Pepper v Hart Note (see General Note: Pepper v Hart): In Committee on the Bill for this Act in the
House of Commons the Minister for Employment Relations and Postal Affairs (Mr. Pat McFadden)
said as follows:

G/ fl1d&aS nn ff26a GKS RAAOKINHS LI e&ySyid
monetary penalty to, for example, reflect procedural savings from an early

admission to liability by a business, so we have that already. Once the penalty has

been imposed, clause 52(1) deals with the situation that he is concerned about. The

Of FdzaS adlradSavyal!y 2NRSNJ dzy RSNJ G KA& t | NI dc
peNB2Y G2 LI & | FAESR Y2ySidilINB LSyltGe e
LI @8YSyild RAaAO2dzyiaéd |yR a2 2yd ¢KS LINRJA A
payment discount should a business decide to pay the penalty immediately. That is

once the penalty has been imposed. The discharge payment and early payment

discount could be set at the same level. We obviously need to specify that in the Bill

as there may be circumstances in which the amounts could differ. The amount of

the discharge payment and the fixed monetary penalty and any subsequent early

payment discount will be set out in the order made under part 3. As | said before,

such orders will be subject to the affirmative resolution procedure, so Parliament

will have the ultimate say in deciding thl (i ® ¢

Subsection (5)(f):

& Be consequences of non-LJ- 8 YSydéyY Ad Aa yz2aG OfSIN ¢KIG O2
enforcement under section 52..

Subsection (6):

G2NRyYy3a AYy fl6éY LISNKFLEA 0SOlFdzaS GKS 46NRByYy3I LINROS
been wrongly construed.
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41 Fixed monetary penalties: criminal proceedings and conviction

Provision under section 39 must secure that—

(a) in a case where a notice of intent referred to in section 40(2)(a) is served on a
person—

(i) no criminal proceedings for the relevant offence may be instituted against
the person in respect of the act or omission to which the notice relates before
the end of the period in which the person may discharge liability to the fixed
monetary penalty pursuant to section 40(2)(b), and

(ii) if the person so discharges liability, the person may not at any time be
convicted of the relevant offence in relation to that act or omission;

(b) in a case where a fixed monetary penalty is imposed on a person, that person
may not at any time be convicted of the relevant offence in respect of the act or
omission giving rise to the penalty.

Introduction:

This section prevents a person from being punished twice for one offence, first by fixed penalty
notice and secondly by criminal conviction. It requires any order under section 36 which provides
for fixed penalties in accordance with section 39 to include provision preventing double punishment.
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Discretionary requirements
42 Discretionary requirements

(1) The provision which may be made under this section is provision to confer on a
regulator the power by notice to impose one or more discretionary requirements on a
person in relation to a relevant offence.

(2) Provision under this section may only confer such a power in relation to a case
where the regulator is satisfied beyond reasonable doubt that the person has committed
a relevant offence.

(3) For the purposes of this-Part a “ disc

(a) a requirement to pay a monetary penalty to a regulator of such amount as the
regulator may determine,

(b) a requirement to take such steps as a regulator may specify, within such period
as it may specify, to secure that the offence does not continue or recur, or

(c) a requirement to take such steps as a regulator may specify, within such period
as it may specify, to secure that the position is, so far as possible, restored to what
it would have been if the offence had not been committed.

(4) Provision under this section may not permit discretionary requirements to be
imposed on a person on more than one occasion in relation to the same act or omission.

(5) In this Part—
“ variable monetary penalty” means a req
“ Amoonn et ary discretionary r éergferredrtoeime nt ” n
subsection (3)(b) or (c).

(6) Where a variable monetary penalty is imposed in relation to a relevant offence

which is—
(@) triable summarily only, and

(b) punishable on summary conviction by a fine (whether or not it is also
punishable by a term of imprisonment),

the amount of the variable monetary penalty may not exceed the maximum amount of
that fine.

Introduction:

This section allows a Minister to make an order (under section 36) which itself allows a regulator to
require a person who has committed an offence to (a) pay a monetary penalty (the amount of which
is to be fixed by the regulator, not by the order as it is under section 39), (b) take steps to prevent
continuance or recurrence, or (c) take steps to repair the damage caused by the offence.
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Note:

Penalties under this section are subject to rules about (a) reduction for early payment, (b) interest,
(c) penalties for late payment, and (d) enforcement ¢ see section 52.

Subsection (1):

Regulator ¢ see section 37.
Relevant offence ¢ see section 38.
Subsection (2):

Gl a O2YYAGGSR I NBf SOyl tBeNBI V@Y GFFISYNIS £ a K ly2
CaiKS¢éd aSSya Y2NB ylFddz2NY X o6dzi y2 OKIFy3aS AT YSty

Subsection (4):

This subsection prevents multiple impositions of sanctions ¢ but there is apparently nothing to
prevent a discretionary requirement under subsection (3)(b) or (c) from requiring a series of actions
taken in accordance with a specified timetable.

Subsection (6):

Unlike fixed penalties under section 39(4), a variable penalty for an offence triable either-way could
exceed the maximum fine on summary conviction.
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43 Discretionary requirements: procedure

(1) Provision under section 42 must secure the results in subsection (2).
(2) Those results are that—

(a) where a regulator proposes to impose a discretionary requirement on a person,
the regulator must serve on that person a
intent” ) which complies with subsection

(b) that person may make written representations and objections to the regulator in
relation to the proposed imposition of the discretionary requirement,

(c) after the end of the period for making such representations and objections, the
regulator must decide whether to—

(1) impose the discretionary requirement, with or without modifications, or

(if) impose any other discretionary requirement which the regulator has power
to impose under section 42,

(d) where the regulator decides to impose a discretionary requirement, the notice
i mposing it (the *“ final notice” ) compl:
(e) the person on whom a discretionary requirement is imposed may appeal
against the decision to impose it.
(3) To comply with this subsection the notice of intent must include information as to—
(a) the grounds for the proposal to impose the discretionary requirement,
(b) the right to make representations and objections,

(c) the circumstances in which the regulator may not impose the discretionary
requirement, and

(d) the period within which representations and objections may be made, which
may not be less than the period of 28 days beginning with the day on which the
notice of intent is received.

(4) Provision pursuant to subsection (2)(c)—

(a) must secure that the regulator may not decide to impose a discretionary
requirement on a person where the regulator is satisfied that the person would not,
by reason of any defence raised by that person, be liable to be convicted of the
relevant offence, and

(b) may include provision for other circumstances in which the regulator may not
decide to impose a discretionary requirement.

(5) Provision pursuant to subsection (2)(c) must also include provision for—

(a) the person on whom the notice of intent is served to be able to offer an
undertaking as to action to be taken by that person (including the payment of a
sum of money) to benefit any person affected by the offence,

(b) the regulator to be able to accept or reject such an undertaking, and
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(c) the regulator to take any undertaking so accepted into account in its decision.

(6) To comply with this subsection the final notice referred to in subsection (2)(d)
must include information as to—

(a) the grounds for imposing the discretionary requirement,

(b) where the discretionary requirement is a variable monetary penalty—
(i) how payment may be made,
(ii) the period within which payment must be made, and
(iii) any early payment discounts or late payment penalties,

(c) rights of appeal, and

(d) the consequences of non-compliance.

(7) Provision pursuant to subsection (2)(e) must secure that the grounds on which a
person may appeal against a decision of the regulator include the following—

(a) that the decision was based on an error of fact;
(b) that the decision was wrong in law;

(c) in the case of a variable monetary penalty, that the amount of the penalty is
unreasonable;

(d) in the case of a non-monetary discretionary requirement, that the nature of the
requirement is unreasonable;

(e) that the decision was unreasonable for any other reason.

Introduction:

This section sets out things that must be achieved by any order under section 36 which provides for
discretionary requirements in accordance with section 42.

Subsection (1):
Regulator ¢ see section 37.

ANBLINSASY(l (A 2 gthe diffefeite i@piolal@y@Hathrepryfséntations are reasons why
the regulator might agree not to impose a penalty, while objections are arguments that the
regulator is not entitled to impose a penalty.

Subsection (2)(e):
Provision about appeals under this provision is made by section 54.
Subsection (3):

Paragraph (c) probably refers to subsection (4).
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Subsection (4):

The effect of subsection (4)(a) is that any defence that the person could use if tried for the offence
Oy ©0S dzaSR Ay YIFI1Ay3 GNBLINBaSyidlFrdAz2ya |yR 2025«

Subsection (6)(b):
Discounts and penalties ¢ under section 52.
Subsection (6)(d):

GThe consequences of non-O2 YLI Al Yy OSEY Al Aa otBeie arifithelcdNdoB KI (§ O2
the imposition of a monetary penalty, beyond enforcement provision under section 52.

Subsection (7):

G2NRyYy3a AYy fl6éY LISNKFILEA 0SOlFdzaS GKS 46NRBYy3 LINROS
been wrongly construed.
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44 Discretionary requirements: criminal proceedings and conviction

(1) Provision under section 42 must secure the result in subsection (2) in a case where—
(a) a discretionary requirement is imposed on a person, or
(b) an undertaking referred to in section 43(5) is accepted from a person.

(2) The result in this subsection is that the person may not at any time be convicted of
the relevant offence in respect of the act or omission giving rise to the discretionary
requirement or undertaking except in a case referred to in subsection (3).

(3) The case referred to in subsection (2) is a case where—

(a) a non-monetary discretionary requirement is imposed on the person or an
undertaking referred to in section 43(5) is accepted from a person,

(b) no variable monetary penalty is imposed on the person, and

(c) the person fails to comply with the non-monetary discretionary requirement or
undertaking.

(4) Provision under section 42 may for the purposes of the case referred to in
subsection (3) extend any period within which criminal proceedings may be instituted
against the person.

Introduction:

This section prevents a person from being punished twice for one offence, first by the discretionary
requirement procedure and secondly by criminal conviction. It requires any order under section 36
which provides for a discretionary requirement in accordance with section 42 to include provision
preventing double punishment.

The exception to this (subsection (3)) is that a person who fails to comply with the discretionary
requirement can be prosecuted for the offence. The same applies if a person breaches an
undertaking given for the purpose of avoiding the imposition of a discretionary requirement.
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45 Discretionary requirements: enforcement

(1) Provision under section 42 may include provision for a person to pay a monetary
penal ty-compli amne penalty” ) to a regul at ¢
with—

(a) a non-monetary discretionary requirement imposed on the person, or

(b) an undertaking referred to in section 43(5) which is accepted from the person.
(2) Provision under subsection (1) may—

(a) specify the amount of the non-compliance penalty,

(b) provide for the amount to be calculated by reference to prescribed criteria,

(c) provide for the amount to be determined by the regulator, or

(d) provide for the amount to be determined in any other way.
(3) Provision under subsection (1) must secure that—

(a) the non-compliance penalty is imposed by notice served by the regulator, and

(b) the person on whom it is imposed may appeal against that notice.

(4) Provision pursuant to paragraph (b) of subsection (3) must secure that the grounds
on which a person may appeal against a notice referred to in that subsection include the
following—

(a) that the decision to serve the notice was based on an error of fact;
(b) that the decision was wrong in law;

(c) that the decision was unfair or unreasonable for any reason (including, in a case
where the amount of the non-compliance penalty was determined by the regulator,
that the amount is unreasonable).

Introduction:

This section allows any order under section 36, which provides for discretionary requirements in
accordance with section 42, also to require payment of a penalty if a person fails to comply with the
discretionary requirement can be prosecuted for the offence. The same applies if a person breaches
an undertaking given for the purpose of avoiding the imposition of a discretionary requirement.

Note:

Penalties under this section are subject to rules about (a) reduction for early payment, (b) interest,
(c) penalties for late payment, and (d) enforcement ¢ see section 52.

Subsection (1):

Regulator ¢ see section 37.
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Subsection (2):
Prescribed: by the order under section 36 ¢ see section 71(1).

Subsection (4)(b):

G2NRyYy3a AYy fl6¢€Y LISNKFILA 0SOlFdzaS GKS 4gNRBYy3I LINROS
been wrongly construed.

Subsection (4)(c):

WY FFEANI 2NJ dzy NBI a2yl 6f Sé€Y O2YLI NB d dzgiN&uhlike® vy |
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Stop notices
46 Stop notices

(1) The provision which may be made under this section is provision conferring on a
regulator the power to serve a stop notice on a person.

(2) For the purposesofthi s Part a “ stop notice”
carrying on an activity specified in the notice until the person has taken the steps
specified in the notice.

(3) Provision under this section may only confer such a power in relation to a case
falling within subsection (4) or (5).

(4) A case falling within this subsection is a case where—
(a) the person is carrying on the activity,

(b) the regulator reasonably believes that the activity as carried on by that person
is causing, or presents a significant risk of causing, serious harm to any of the
matters referred to in subsection (6), and

(c) the regulator reasonably believes that the activity as carried on by that person
involves or is likely to involve the commission of a relevant offence by that
person.

(5) A case falling within this subsection is a case where the regulator reasonably
believes that—

(@) the person is likely to carry on the activity,

(b) the activity as likely to be carried on by that person will cause, or will present a
significant risk of causing, serious harm to any of the matters referred to in
subsection (6), and

(c) the activity as likely to be carried on by that person will involve or will be
likely to involve the commission of a relevant offence by that person.

(6) The matters referred to in subsections (4)(b) and (5)(b) are—
(@) human health,
(b) the environment (including the health of animals and plants), and
(c) the financial interests of consumers.

(7) The steps referred to in subsection (2) must be steps to remove or reduce the harm
or risk of harm referred to in subsection (4)(b) or (5)(b).

Introduction:

This section allows a Minister to make an order (under section 36) which itself allows a regulator to
IABS aalG2L) y2iA Obstos doingNddindzAri yhd unlbdduthidigsSuntilithey
have taken steps to avoid the danger. Failure to comply with a stop notice is an offence (section 49).
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Subsection (1):

Regulator ¢ see section 37.
Relevant offence ¢ see section 38.
Subsection (4):

Note that paragraphs (b) and (c) are cumulative ¢ the activity must be harmful and unlawful to be
the subject of a stop notice.

Subsection (5):

Note that paragraphs (b) and (c) are cumulative ¢ the activity must be harmful and unlawful to be
the subject of a stop notice.
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47 Stop notices: procedure

(1) Provision under section 46 must secure the results in subsection (2) in a case where
a stop notice is served.

(2) Those results are that—
(a) the stop notice must comply with subsection (3),
(b) the person on whom it is served may appeal against the decision to serve it,

(c) where, after service of the notice, the regulator is satisfied that the person has
taken the steps specified in the notice, the regulator must issue a certificate to that
effect (a “ completion certificate” ),

(d) the notice ceases to have effect on the issue of a completion certificate,

(e) the person on whom the notice is served may at any time apply for a
completion certificate,

(F) the regulator must make a decision as to whether to issue a completion
certificate within 14 days of such an application, and

(9) the person on whom the notice is served may appeal against a decision not to
issue a completion certificate.

(3) To comply with this subsection a stop notice must include information as to—
(a) the grounds for serving the notice,
(b) rights of appeal, and
(c) the consequences of non-compliance.

(4) Provision pursuant to subsection (2)(b) must secure that the grounds on which a
person may appeal against a decision of the regulator to serve a stop notice include the
following—

(a) that the decision was based on an error of fact;
(b) that the decision was wrong in law;

(c) that the decision was unreasonable; (d) that any step specified in the notice is
unreasonable;

(e) that the person has not committed the relevant offence and would not have
committed it had the stop notice not been served;

(f) that the person would not, by reason of any defence, have been liable to be
convicted of the relevant offence had the stop notice not been served.

(5) Provision pursuant to subsection (2)(g) must secure that the grounds on which a
person may appeal against a decision of the regulator not to issue a completion
certificate include the following—

(a) that the decision was based on an error of fact;

(b) that the decision was wrong in law;
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(c) that the decision was unfair or unreasonable.

Introduction:

This section sets out the procedure for stop notices under section 46. It requires an order under
section 36 to include specified provision.

Subsection (2)(f):

WA GKAY wmMn RIFea 2F adzOK Fy LWL AOFGAZ2YEéY O2YLI NX
AyiSyia o61Fa NBOSAOPSRéE Ay aSOGA2Y nnoovodoS0I 6KAOK
Following the normal presumption of construing legislation in favour of the citizen, a regulator

would be wise to assume that the period begins on the day on which the application was sent, that

being the earliest day that could be intended.

Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

G! o0dzAAYyS&da YAIKGEZT F2N 2yS NBI akhg/of 2NJ | y 2
toxic substance into the land. It could then have had a stop notice imposed on it for
the leaking pipe that was emitting the waste, and the regulator might need to test
whether the toxins had returned to an acceptable level, below which there was no
danger to public health. In such a case, the regulator might have to wait for test
results to be returned from a lab before it could confidently say that the business
was complying. It might also have to contact a third party that might be involved,
and ensure that that third party did not continue to suffer the harm that the original
instance had caused to it. | do not believe that such situations should be allowed to
carry on for ever. There has to be a limit, which is why there is a limit in the Bill. A
maximum limit of 14 days strikes the right balance between providing a safeguard
for business, where time is money, and allowing regulators sufficient time to assess
GKSUKSNI 0KS o0dzaAySadaa KlFa O2YLX ASR®E

Subsection (2)(g):

Provision about appeals under this provision is made by section 54.

Subsection (3):

éConsequencesofnon-O2 YL Al yOS¢éY &SS aSO0A2Y nogpod
Subsection (4):

G2NRyYy3a Ay fl6é€Y LISNKIFLEA 06SO0lFdzasS GKS gNRy3a LINRO
offence has been wrongly construed.

Westlaw UK



Legislation Annotations: Sample | June 2009

Subsection (5):

G2NRyYy3a Ay flgé€Y LISNKFLBA 06SOlFdzasS GKS ¢gNRy3a LINRO
offence has been wrongly construed.

Gdzy FFANI 2NJ dzy NBFaz2ylof Sé¢yY O2YLI NGtisandkgyWkattie2 y I 6 f S
F RRAGAZWE2 RSOWEeEY XAAAYGSYRSR (2 FTRR yeliKAy3Io
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48 Stop notices: compensation

(1) Provision under section 46 conferring power on a regulator to serve a stop notice
on a person must include provision for the regulator to compensate the person for loss
suffered as the result of the service of the notice.

(2) Provision under subsection (1) may provide for compensation—
(@) only in prescribed cases;
(b) only in relation to prescribed descriptions of loss.

(3) Provision under subsection (1) must secure that the person on whom the stop notice
is served is able to appeal against—

(a) a decision by the regulator not to award compensation, or
(b) a decision of the regulator as to the amount of the compensation.

Introduction:
This section provides for compensation to be paid where a stop notice is served and causes loss.
Pepper v Hart Note (see General Note: Pepper v Hart):

In Committee on the Bill for this Act in the House of Commons the Minister for Employment
Relations and Postal Affairs (Mr. Pat McFadden) said as follows:

GX GKS Ofl dzaS AyOfdzRSa LINRP@GAAaAAZY F2NJ GKS
suffered as a result of the service of the notice. That would include any period
RAdzNAY3 |y FLILISHE ¢gKSYy GKS y2G4A0S gl a adat

Subsection (1):

Regulator ¢ see section 37.
Stop notice C see section 46.
Subsection (2):

Prescribed ¢ by the order under section 36 ¢ see section 71(1).
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49 Stop notices: enforcement

(1) Provision under section 46 conferring power on a regulator to serve a stop notice
must provide that, where a person on whom a notice is served does not comply with it,
the person is guilty of an offence and liable—

(a) on summary conviction, to a fine not exceeding £20,000, or imprisonment for
term not exceeding twelve months, or both, or

(b) on conviction on indictment, to imprisonment for a term not exceeding two
years, or a fine, or both.

(2) In the application of this section—

(@) in England and Wales, in relation to an offence committed before the
commencement of section 154(1) of the Criminal Justice Act 2003 (c. 44), or

(b) in Northern Ireland,

the reference in subsection (1)(a) to twelve months is to be read as a reference to six
months.

Introduction:

This section makes it an offence to fail to comply with a stop notice under section 46.
Subsection (1):

Regulator ¢ see section 37.

Stop notice ¢ see section 46.

Subsection (2):

Section 154(1) of the Criminal Justice Act 2003 ¢ GSY SNI f f AYA G 2 ypowettdA ad NI

impose imprisonment (not yet in force).
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Enforcement undertakings
50 Enforcement undertakings

(1) The provision which may be made under this section is provision—

(a) to enable a regulator to accept an enforcement undertaking from a person in a
case where the regulator has reasonable grounds to suspect that the person has
committed a relevant offence, and

(b) for the acceptance of the undertaking to have the consequences in subsection

(4).
(2) For the purposes of this Part, an
take such action as may be specified in the undertaking within such period as may be
so specified.

(3) The action specified in an enforcement undertaking must be—
(a) action to secure that the offence does not continue or recur,

(b) action to secure that the position is, so far as possible, restored to what it would
have been if the offence had not been committed,

(c) action (including the payment of a sum of money) to benefit any person
affected by the offence, or

(d) action of a prescribed description.

(4) The consequences in this subsection are that, unless the person from whom the
undertaking is accepted has failed to comply with the undertaking or any part of it—

(a) that person may not at any time be convicted of the relevant offence in respect
of the act or omission to which the undertaking relates,

(b) the regulator may not impose on that person any fixed monetary penalty which
it would otherwise have power to impose by virtue of section 39 in respect of that
act or omission, and

(c) the regulator may not impose on that person any discretionary requirement
which it would otherwise have power to impose by virtue of section 42 in respect
of that act or omission.

(5) Provision under this section may in particular include provision—

(a) as to the procedure for entering into an undertaking; (b) as to the terms of an
undertaking;

(c) as to publication of an undertaking by a regulator;
(d) as to variation of an undertaking;

(e) as to circumstances in which a person may be regarded as having complied
with an undertaking;

(F) as to monitoring by a regulator of compliance with an undertaking;
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(9) as to certification by a regulator that an undertaking has been complied with;
(h) for appeals against refusal to give such certification;

(1) in a case where a person has given inaccurate, misleading or incomplete
information in relation to the undertaking, for that person to be regarded as not
having complied with it;

(j) in a case where a person has complied partly but not fully with an undertaking,
for that part-compliance to be taken into account in the imposition of any criminal
or other sanction on the person;

(k) for the purpose of enabling criminal proceedings to be instituted against a
person in respect of the relevant offence in the event of breach of an undertaking
or any part of it, to extend any period within which those proceedings may be
instituted.

Introduction:

This section allows a Minister to make an order (under section 36) which itself allows a regulator to
enter into an agreement with a person who has committed an offence, under which the person
undertakes to take remedial action and as a result avoids prosecution.

Subsection (1):

Regulator ¢ see section 37.

Subsection (3):

Prescribed ¢ by the order under section 36 ¢ see section 71(1).
Subsection (5)(h):

Provision about appeals under this provision is made by section 54.

The remainder of this Act has not been reproduced for the
purposes of this sample.
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